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1

Q.

-- before you answer.

2

A.

Okay.

3

Q.

The X I'm putting here refers to the door

4

that is referenced in the questions I have previously

5

asked you regarding, A, did your company put this door

6

in; B, did you put the door in; C, did you apply for a

7

building permit with Garden City to put this door in;

8

and D, did anyone in your company, to your knowledge,

9

apply for a building permit to put this door in.

And

10

when I say "door," I mean this door (indicating) as

11

marked with an X on Exhibit 1.

12

A.

Well

and to answer your question,

the

13

door with the X,

14

men, or anybody else putting the door in or getting a

15

permit --

I do not remember me, my company, my

16

Q.

Perfect.

17

A.

-- period.

18

Q.

Thank you.

19

I'm sorry it took -- I'm sorry

it took so many questions to get to that.

20

MR.

SMITH:

22

MR.

CRANDALL:

23

MR.

SMITH:

21

24

25

Is there

Thank you.

let me inquire.

Doug?

associate with this
MR.

Yeah.

Is there an address you want to

(indicating)

CRANDALL:

or not really?

The problem with that, V.K.,

001001
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1

Q.

-- before you answer.

2

A.

Okay.

3

Q.

The X I'm putting here refers to the door

4

that is referenced in the questions I have previously

5

asked you regarding, A, did your company put this door

6

in; B, did you put the door in; C, did you apply for a

7

building permit with Garden City to put this door in;

8

and D, did anyone in your company, to your knowledge,

9

apply for a building permit to put this door in.

And

10

when I say "door," I mean this door (indicating) as

11

marked with an X on Exhibit 1.

12

A.

Well

and to answer your question,

the

13

door with the X,

14

men, or anybody else putting the door in or getting a

15

permit --

I do not remember me, my company, my

16

Q.

Perfect.

17

A.

-- period.

18

Q.

Thank you.

19

it took so many questions to get to that.

20

21

I'm sorry it took -- I'm sorry

MR. SMITH:
Doug?

MR. CRANDALL:

23

MR. SMITH:

25

let me inquire.

Is there

22

24

Thank you.

associate with this

Yeah.

Is there an address you want to

(indicating) or not really?

MR. CRANDALL:

The problem with that, V.K.,
(\ (\ 1 {) (\

t")
VV.J,.VVw
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1

THE WITNESS:

2

MR. SMITH:

3

What,

the addresses?

-- yeah -- help with your

memory?
THE WITNESS:

4

That doesn't ring a bell with

5

me at all.

6

I can't remember a building, much less an address.
MR. CRANDALL:

7

8

What the hell do I know about the addresses?

All right.

I don't have any

other questions.

9

10
11

12

FURTHER EXAMINATION
BY MR. CLAIBORNE:
Q.

On Exhibit 1, the door that's been marked

13

with an X, if Mr. Prouty were to testify that your

14

company, Freedom Contractors, put that door in, would

15

you have any reason to dispute that?

16

17
18

19
20

A.

If he shows me that he gave me a check for

putting that door in, why would I?
Q.

So you wouldn't dispute that if he had a

check showing he paid you?

A.

Well, of course.

How could I -- I don't

21

know which door I put in.

22

says it was for that door, what am I to say?

But if he's got a check and

23

Q.

Well, that's what I'm --

24

A.

What if he gave me a check, a refund,

25

the Jet Skis?

I don't know.

on

I don't know if we bought

00100~
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1

the Jet Skis there or not.
He gave me a check.

2
3

for?

4

put it in for him.

5

If it was for that door,

What's it say it was
then my company must have

So if Mr. Prouty, or anyone else for that

Q.

6

matter, were to come into court and say,

7

Freedom Contractors putting that door in," you wouldn't

8

have any information upon which to dispute that?

A.

9

10

No,

"We recall

I haven't got any information to

dispute it.

11

Q.

And likewise, if Wes Prouty or anyone else

12

came into court and said,

13

to Garden City and got the building permit to put that

14

door in," would you have any information upon which to

15

dispute that form of testimony?

16

A.

17
18

"Freedom Contractors came down

No, none.
MR. CLAIBORNE:

Okay.

No more questions

for me.

19
20

FURTHER EXAMINATION

21

BY MR. DAVIS:

22

Q.

23
24

25

That opened up some new questions.

Do you

know

MR. SMITH:

Hold on for a second.

(Discussion held off the record.)
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1

Q.

Mr.

Claiborne.

And he asked you a question

2

that was similar to this:

3

hired you to put this door in and I hired you to get the

4

permit," that you wouldn't dispute that.

5

Do you remember that question?

6

A.

7

8

If Mr. Prouty said to you, "I

No,

of course not.

MR. CRANDALL:

All right.

I have no

further questions.

9

THE WITNESS:

10

permit,

11

hired me to get a permit,

If he had hired me to get the

then it would have had a permit.

12

If he'd have

it would have had a permit.

I have no idea what he did or what he

13

said.

14

him.

If he came in here right now and hit me in the

15

nose,

I wouldn't know who the hell he was.

I never met the man, period.

16

I never spoke to him except when he called

17

me to meet this gentleman here

18

never met him.

19
20

I've never met

(indicating).

I still

I wouldn't know what he looked like.

MR. CRANDALL:

No other questions.

Thank

you.

21
22
23

24
25

FURTHER EXAMINATION
BY MR. CLAIBORNE:
Q.

Did you do any contracting work for Vince

Koba or his businesses?

001005
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1

should have been existing over that water meter in that

2

area due to the loading and unloading of materials.

3

Q.

Do you have an opinion as to whether or not

4

the water valve cover that was in place at the time of

5

the accident which you examined on March of 2009 at the

6

Garden City Police Department -- do you have an opinion

7

as to whether or not it was foreseeable that that would

8

fracture under the weight of a forklift which was loaded

9

with a sheet of granite?

10

A.

Yes,

11

Q.

And would you please give us that opinion?

12

A.

It did not surprise me that that manhole

13

rim collapsed.

14

Q.

And why was that?

15

A.

No.

I do have an opinion.

1, because it appeared to be a

16

light-duty manhole cover.

No. 2,

17

hole drilled in the cover,

and I believe it was to

18

access -- to allow the meter reader easier access to

19

read the meter.

20

Q.

there appeared to be a

As you sit here today, could you

or do

21

you have an opinion as to whether or not the

22

engineering process been completed in 1996 and 1997 when

23

Mr. Prouty added the third door, as to whether or not

24

the light-duty nature of the manhole cover in question

25

would have been discovered?

BURNHAM HABEL & ASSOCIATES, INC.
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1

fact that someone else who may have worked on that

2

overhead door applied for it, does it?

3

A.

No,

4

Q.

Do you have any knowledge that Mr. Landon

it does not.

5

was the only person who was involved in the installation

6

of that overhead door?

7

A.

No.

8

MR. REID:

9

THE WITNESS:

Thank you.

10

MR. DAVIS:

11

THE WITNESS:

Uh-huh.
I just have a couple.
Sure.

12
13

14
15

FURTHER EXAMINATION
BY MR. DAVIS:
Q.

Do you believe that you have sufficient

16

qualifications to render an opinion as to whether this

17

lid would have broken whether a hole had been drilled in

18

it or not?

19

A.

I believe I do just by a simple fact that

20

when holes are cast into these cast-iron lids,

21

usually are -- there's usually reinforcement around the

22

hole; and the purpose of that reinforcement around the

23

hole is just what you'd expect, to keep that thing from

24

cracking where the hole was.

25

some of these other -- these manhole -- I believe it's

For instance,

BURNHAM HABEL & ASSOCIATES,

INC.

(208)

they

in the
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1

in here.
Yeah.

2

3
4

There's a hole for a fire hydrant

riser (indicating)

This cast-iron manhole and rim

(indicating) are reinforced around that.

The holes that

5

you have on these rims -- let's see one other one,

6

specifically water.
This

7

(indicating) is a lock-down nut, and

8

it's reinforced with boxes around it.

It's thicker both

9

on the exterior and on the underneath side.

They're

10

usually cast in where they're beefed up and reinforced

11

in those situations.

12

And from what I observed on the one at the

13

police yard, the impound area, it appeared to be cut in

14

but I have no proof that it was cut in.

15

cast like that in China.

16

Q.

Okay.

Maybe it was

Who knows?

But my question really is -- and let

17

me ask you this.

18

forklift and its load, including the driver, was at the

19

time of the accident?

20

A.

No.

21

Q.

Okay.

Do you know what the weight of the

When you use the term "light-duty

22

lid," is there a particular weight capacity that you're

23

referring to?

24

A.

25

I've heard mention with some of my fellow

designers a couple thousand pounds.

BURNHAM HABEL & ASSOCIATES,
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1

Q.

Yeah, 2,000 pounds for --

2

A.

For light duty,

3

which is like one tire

going over it on a passenger car or less --

4

Q.

5

A.

6

Q.

Okay.

So --

large vehicle.

So would you expect a light-duty meter lid

7

without a hole having been cut in it to break when a

8

forklift with a load, including driver, is sitting on

9

top of it?

10
11

A.

I would think there's a good chance it

might break without the hole.

12

MR.

13

THE WITNESS:

14

DAVIS:

Okay.

Or would be susceptible to

breaking --

15

MR.

16

THE WITNESS:

17

That's all --

DAVIS:

That's all I have.

Okay.

if it didn't have that

hole.

18

MR. REID:

19

MR. CRANDALL:

20

MR.

DAVIS:

Any more?
No more questions.

Thank you.

21
22

(Whereupon the deposition concluded

23

at 12:15 p.m.)

24

(Signature requested.)

25
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PERMIT APPLICATION

Permit info:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Rec'd by: _ _ _ _ __
Application Dace :_ _ _ _ _ _ __
FOR omCE USE ONLY

60 IS Glenwood Street

Garden City. Idaho 83 714

*' Immediate nocifica1ion to Garden City permit desk is required for

SITE INFORMATION
:-_ New Construction D Remodel
olive-Work-Create

DAccessory Bldg

Phone 208/4 72-2900

Fax 208/4 72-2996

ALL address changei.

OTI

ODemolition

[]Other: ___________________ _

DShell - water/sewer connections not authorized until Tl work is permitted

["'. Limited Permit -non-combustible, no utility connections
Project Street # ____________ Street Name: ______________________________________ ____________________ _
Subdivision: _________________________ Lot: ____ BI o ck: _____ Par ce I # ------------------------------- __
CU P200 ___ -___________
Pre-App Ilcatio n Meeting Date _______________________________ _
EAP200 ____ -- __________ Of earth disturbing activity-see forms) ACRES ________ CuYds ________________ _
CONTACT INFORMATION:
"Contractor State Reglstration # - REQUIRED : _______________ E)(p _ Date _____________________________ _
Pub Iic Works License # ------------------------------- E)( p. Date ____________________________________ _
Company : _______________________ Contact: _________________ E-m ai I: --------------------------------Address: _________________________ City ____________________ State _____ Zip :___________________________ _
Office Ph one : ____________________ Cel I: _________________ Fax: ---------------------------------------Own er Name:_________________________ Address :_____________________ Phone: ________________________ _
Is project in flood plain? _______ _
Elevation Certificate: Yes/No
Zoning District: ____________ _
Construction Type ____________ Description of Construction Use----------------------------------Occu pancy Classification ________ (sq. feet) _____ Occupancy Classification _______ (sq. feet) _______ _
Number of Units _____ _
Stories _______ Helg ht ______ (ft)
Exterior Wall:
Foundation:

frame
crawl

block
concrete

modular
basement

Water Service Connection (Select if need new water meter): ¾" ____ 1"______ l . 5" ______ 2" _____ 3" ___ _
l'IF SELECTING METER SIZE .GREATER , HAN ·¼-.INC:H·FIXTURE COUNT

Sewer Connection y ___ N __ _
Fire Suppression Service Connection to Clty Main: _____ 6" Sprinkler _____ 8" Sprinkler _____ Hydrant
Number of sprinkler heads ____ _

l

Design Professional in Responsible Charge
The OWNER of the submitted project must complete the following information to designate the
Architect or Engineer engaged as Design Professional in Responsible Charge for the project in
accordance with the 2006 International Building Code Section 106.3.4

The Design Professional in Responsible Charge shall be an Idaho licensed professional
responsible for reviewing and coordinating all submittal documents prepared by others for
the compatibility with the design of the building. The purpose is to coordinate the diverse
submitted documents prepared by various consultants which may include deferred
submittals, special inspections and structural observations.
As the OWNER OF RECORD, I designate the following person as Design Professional in
Responsible Charge for the project noted. I understand that the architect/ engineer
designated shall be responsible for reviewing and coordinating all submittal documents
prepared by others for the duration of the project. I also understand that I must provide
written notification to the City of Garden City Building Department if the Design Professional
in Responsible Charge is changed.

Please Print
Project
Address·-------------------------------------------------------------------------Proj ect/ Tenant Name: -----------------------------------------------------------Architect/ Engineer's Name: ------------------------------------------------------Architectural/ Engineering Firm Name:---------------------------------------------T eIephone Number· ---------------------------------------------------------------Owner's I\J am e/ Te Iephone I\J umber: -----------------------------------------------Owner's Signature· -----------------------------------------------------------------

BUILDING INSPECTIONS, OBSERVATIONS & PLAN REVIEW
BUILDING INSPECTION:

See Fee Schedule

Observation/Plan Review:
Water, Sewer, Storm Water-Drainage, Pretreatment,
Erosion & Sediment, Cross Connection

See Fee Schedule

BUILDING PLAN REVIEW
Commercial= 65% of the actual permit fee
Residential = 50% of the actual permit fee

See Fee Schedule

3
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•

ct information

•

ntractor information

•
B.

C.

Vicinity map

Building Data Sheet

•

Existing floor area

•

New construction floor area

•

Number of stories

•

Construction Type

•

Occupancy Classification

•
•

Occupancy Load
Number of egress doors provided

•
•

Fire Flow Water Supply Required
Fire Hydrant Flow Test documentation provided

•

Number of Fire Hydrants provided

•

Fire Sprinklers System provided Yes/ No

•

Fire Alarm System provided Yes/ No

Site Plan Sheet

•
•

Building locations
Fire Hydrant locations and the distances to each

•

Fire Access Roadways, turnarounds and dimensions

D. Architectural Plan Sheet

•

E.

F.

6.

s

•

Exterior Elevations
1. Address numbers posted in 6 inch numbers (address number shall be
provided on the rear doors of building with multiple occupancies.)
2. Gas Meter protected
3. Knox-Box (If required, shall be installed within 10 feet of the main entry
door. Install from ground level 6 feet to the top of the box.)
Floor Plan drawn in¼ scale

•
•

Door schedules and hardware
Door and window elevations

•

Fire Extinguisher locations shown
1. 3A-40BC minimum size
2. To be located starting at exit doors and spaced not less than 75 feet travel
distance apart throughout the building.
3. Additional fire extinguishers and larger size may be required for hazardous
locations

Mechanical Plan Sheet

•

HVAC, CFM flows

•
•

Fire/ smoke dampers
Remote LED indication devices for each Fire and Smoke Damper location.

Electrical Plan Sheet

•

Interior Emergency Lights
1. Note illumination specifications at the floor level.
2. All paths of egress travel shall provide initial illumination at 1-foot candle
(11 Lux)

•
•

Exterior Emergency Lights
Illuminated Exit Signs

• Tactical Exit Signs
Final approval of this permit shall be contingent upon satisfactory inspection and witnessing of testing
by the Fire Inspector. The Fire Inspector will retain one copy of the approved plan submittal and one
copy shall be kept on-site for reference.
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DOUGLAS W. CRANDALL
Attorney at Law
420 W. Main Street, Suite 206
Boise, Idaho 83 702
Tel: (208) 343-1211
Fax: (208) 336-2088
ISB #3962

J, OAVi[)

Ci.JI
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EMILR. BERG
Attorney at Law
5186 E. Arrow Junction Drive
Boise, Idaho 83 71 6
Tel: (208) 345-2972
email: erbergrcvcableone.net
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Attorneys For Plaintiff
TI\J THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JOHN STEM,
Case No. CV PI 08-6177
Plaintiff,
V.

CITY OF GARDEN CITY, IDAHO and
WESLEY C. PROUTY
Defendants.

MEMORANDUM OF LAW
IN SUPPORT OF
PLAINTIFF'S CROSS-MOTION
FOR PARTIAL SUMMARY
JUDGMENT AGAINST
DEFENDANT PROUTY

Plaintiff incorporates by reference Plaintiffs Memorandum of Law in Opposition to
Defendant Prouty's Second Motion For Summary Judgment and Defendant City of Garden
City's Motion For Summary Judgment (Memorandum in Opposition to Defendants' Motions),
and all documents filed therewith, which were filed by Plaintiff on this same date, in their

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT AGAINST DEFENDANT PROUTY - Page I

001014

J

entirety.
That memorandum and the supporting documents showed that Defendant Prouty violated
Idaho Code § 39-411 l when he installed or obtained the installation of the new overhead door at
4684 Chinden in 1994. At that time that statute provided:

'"It shall be unlawful for any person to do, or cause or permit to be done, whether
acting as principal, agent or employee, any construction, improvement, extension or
alteration of any building, residence or structure, coming under the purview of this
chapter, in the state of Idaho without first procuring a permit from the appropriate
agency authorizing such work to be done." (balding added)
Violation of this provision constitutes a misdemeanor under Idaho Code § 39-4126.
Mr. Prouty's varied testimony during his two depositions is summarized in relevant part
at pages l l-l 2 of Plaintiffs Memorandum in Opposition to Defendants' Motions. His most
cogent testimony is the following, at pages 34-35 of his second deposition on November 5, 2009:
Q. (BY MR. CRANDALL) Mr. Prouty, I think we've established the fact that at
no time in 1994 did you personally apply for a building permit regarding the installation
of the overhead door at 4684 Chinden Boulevard. ls that a fair statement?
A. That's correct.
Q. Do you have any evidence that a building permit was ever obtained from
Garden City as it pertains to the modification in 1994 being the installation of the
overhead door at 4684 Chinden Boulevard?
A. No, I do not.
Q. Do you have any recollection at all that a building permit was obtained for
4684 Chinden Boulevard in 1994?
A. No.
Q. Do you have any evidence to suggest that an engineering plan was completed
as it pertained to the 1994 installation of the overhead door at 4684 Chinden Boulevard?
A. No.
MR. REID: Object to the form of that last question. I'm sorry.
Q. (BY MR. CRANDALL) As far as you know, Mr. Prouty, no building permit
was ever obtained in 1994 as it pertains to the installation of the overhead door at 4684
Chinden Boulevard; is that fair?
MR. REID: Object to the form.
You can answer it, though, if you know.
THE WITNESS: I don't know.
Subsequent amendments would not change the application of Idaho Code § 39-4 l l l to this
case, and have not changed the balded language.
1

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT AGAINST DEFENDANT PROUTY- Page 2
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Interpreting that testimony and his other testimony noted above most favorably to Mr.
Prouty, the best that can be said is that he may have hired Mr. O'Leary's company to install the
overhead door at 4684 Chinden Boulevard and he may have assumed that Mr. O'Leary obtained
the building permit. He has not even produced any evidence that he provided Mr. O'Leary with
the necessary information for a building permit application. Instead, he testified he was not
involved in any building permit process when the door was installed. See November 5, 2009,
Deposition of Wesley C. Prouty pp. 13, 20. Applying the standard of review for summary
judgment motions set forth on page 9 of Plaintiff's Memorandum in Opposition to Defendants'
Motions, the most favorable interpretation to Mr. Prouty does not provide even a mere scintilla
of evidence to create a genuine issue of fact regarding whether Mr. Prouty performed his
responsibility to obtain a building permit under Idaho Code § 39-4111.
As discussed in Plaintiff's Memorandum in Opposition to Defendants' Motions, if a
building permit had been applied for, site engineering would have been required, which would
have revealed the inadequacy of the water meter lid in question for its application in an area
where forklifts operated loading and unloading trucks, and Mr. Prouty would have been required
to replace it. Because it was not replaced, the accident and Mr. Stem's horrendous injuries
resulted.
For these reasons, the uncontroverted material facts in this case establish Mr. Prouty' s
liability to Plaintiff for negligence per se, based on the standard and precedents discussed at
pages 14- 16 of Plaintiff's Memorandum in Opposition to Defendants' Motions. Therefore,
Plaintiff's Cross-Motion For Partial Summary Judgment Against Defendant Prouty on the issue
of liability should be granted.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF'S CROSS-MOTION FOR

PARTIAL SUMMARY JUDGMENT AGAINST DEFENDANT PROUTY - Page 3
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,

DATED this 1st day of December, 2009

Respectfully submitted,

Associated Counsel
Attorneys For Plaintiff
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420 W. Main Street, Suite 206
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Tel: (208) 343-1211
Fax: (208) 336-2088
ISB #3962
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EMILR. BERG
Attorney at Law
5186 E. Arrow Junction Drive
Boise, Idaho 83 716
Tel: (208) 345-2972
email: erbergrcv.cableone.net
ISB #5025
Attorneys For Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JOHN STEM,
Case No. CV PI 08-6177
Plaintiff,
v.
CITY OF GARDEN CITY, IDAHO and
WESLEY C. PROUTY
Defendants.

PLAINTIFF'S MEMORANDUM OF
LAW IN OPPOSITION TO
DEFENDANT PROUTY'S SECOND
MOTION FOR SUMMARY
JUDGMENT AND DEFENDANT
CITY OF GARDEN CITY'S MOTION
FOR SUMMARY JUDGMENT

INTRODUCTION
Idaho Law required that Defendant Prouty obtain a building permit when he installed the
new overhead door at 4684 Chinden Boulevard. The evidence, even viewed most charitably to
Mr. Prouty, does not establish that a building permit was even applied for. His various changing
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claims about how he understood others would get the building permit are controverted. It is
uncontroverted that Mr. Prouty neither applied for the permit himself nor ensured that one was
obtained. This was his responsibility under Idaho Code § 39-4111. If a building permit had
been applied for, site engineering would have been required, which would have revealed the
inadequacy of the water meter lid in question for its application in an area where forklifts
operated loading and unloading trucks, and Prouty would have been required to replace it.
Because it was not replaced, the accident and Mr. Stem's horrendous injuries resulted.
Consequently, Mr. Stem is at least entitled to trial of his claim against Mr. Prouty on the basis of
Prouty's liability for negligence per se.
The City of Garden City's motion for summary judgment should be denied because there
are genuine issues of material fact in at least two respects regarding whether the City was
negligent in failing to use due care to maintain or replace the water meter lid that broke and
caused Mr. Stem's serious injury:
1) Continuously for the twelve years following the installation of the new overhead door
at 4684 Chinden, the City's meter reader, who was the person responsible for reporting to the
City when meter lids needed to be replaced or repaired, read the meter in question without
reporting any problems, even though it could be reasonably inferred that in the course of his
duties he would have observed that the area was being used for unloading trucks by forklifts and
that the light duty meter lid was inadequate for its application and in danger of being broken.
2) In addition to the fact the meter lid was only suitable for light duty in the first place, it
was further weakened and made inadequate for application in an area where forklifts were used
by the existence of an unreinforced hole, which was placed for the purpose of allowing touch
reading of the water meter. This could be found to have been a factor resulting in the lid
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breaking in this case, as well as resulting in cracks that also contributed to the breakage and
which were not found because the underside of the lid was not being inspected in the course of
touch reading of the meter.
Simultaneous with filing this response to the Defendants' motions, Plaintiff is filing a
cross-motion for partial summary judgment against Defendant Prouty on the issue of liability.
That cross-motion will be supported by a separate memorandum of law.
RELEVANT MATERIAL FACTS
The following material facts are relevant to the issues raised by Defendant Prouty's
Second Motion For Summary Judgment and the City of Garden City's Motion For Summary
Judgment:
The injury in this case occurred on November 29, 2006, when 22 year-old Plaintiff John
Stem was helping to unload a sheet of granite being delivered to his employer, Custom Rock
Tops, located at 4686 Chinden Boulevard in Garden City. Deposition of John Stem (Stem
Dcpo.), p. 22, lns. 13-17, and pp. 57-66; 1 and Deposition of Marc Jung (Jung Depo.), pp. 10506.2 It happened in an unloading area outside the building at 4684 - 4688 Chinden, in which
Custom Rock Tops and another business, Extreme Sports, operated by Vince Kouba, leased
space from the building owner, Defendant Prouty, who also operated a business there named
Intermountain Interiors. Jung Depo., pp. 126-29, 135-41; August 5, 2008 Deposition of Wesley
C. Prouty (First Prouty Depo.), pp. 91-92; 3 Affidavit of Vince Kouba (Kouba Affidavit)

The pages of Mr. Stem's deposition transcript cited in this memorandum are attached as
Exhibit A to the Affidavit of Douglas W. Crandall re Second Set of Summary Judgment Motions
(Crandall Affidavit.), filed herewith.
' The pages of Mr. Jung's deposition transcript cited in this memorandum are attached as
Exhibit B to the Crandall Affidavit.
3 The pages of Mr. Prouty's first deposition transcript cited in this memorandum are attached as
Exhibit C to the Crandall Affidavit.
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(submitted with Defendant Prouty's Second Motion For Summary Judgment),,, 5-9; and
Wesley C. Prouty's Answer and Demand For Jury Trial,, II. As a result of the addition of a
third overhead door to allow forklift use by Mr. Kouba's business, the unloading area had
expanded beyond the concrete pad for the two previously existing doors, to include the area
where this accident occurred. Affidavit of Jeffrey Block (Block Affidavit) (filed herewith),

~r,

19-23.
Mr. Stem stood on the bed of the large diesel truck making the delivery and acted as a
"spotter" to stabilize the sheet of Granite on the forks of a forklift operated by his co-employee,
Marc Jung. Stem Depo., p. 22, lns. 13-17, and pp. 57-66; and Jung Depo., pp. 105-06. As Mr.
Jung moved the forklift back, it drove over a water meter cover serving the building. Id. and Jung
Depo. pp. 55-64; and Statement of Facts Re: Defendant Prouty's Second Motion For Summary
Judgment, ~[ 2. The cover broke, causing the forklift to topple. Id. This caused Mr. Stem to fall
to the ground, where he was pinned by the mast of the forklift, with a bolt from the mast speared
through his right leg. Stem Depo., pp. 57-66; and Jung Depa., pp. 117-21, 132-35, 143. He
remained pinned for nearly 20 minutes, screaming in pain and struggling to get out, until his coworkers and Garden City emergency responders were able to use another forklift to lift the
forklift from his leg. Id.. Stem was transported to St. Alphonsus Regional Medical Center where
his lower right leg was eventually amputated after attempts to save it were unsuccessful. Stem
Depo., p. 20, lns. 9-13; and Jung Depo., pp. 96-99.

It is uncontroverted that the water meter lid that broke was only intended for light duty in
a parking lot where loads would not exceed 2,000 pounds, not in an area where forklifts
weighing 6,000 to 10,000 pounds were used for loading and unloading trucks. Deposition of
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Robert E. Ruhl (Ruhl Depo.), pp. 44, 72-75; 4 Block Affidavit,~~ 13-15; and Defendant City of
Garden City's Statement of Material Facts,~ 7. Nevertheless, forklifts were regularly used to
load and unload trucks in the area, including by Defendant Prouty and his employees. Jung
Depo., pp. 126-29; November 5, 2009 Deposition of Wesley C. Prouty (Second Prouty Depo.), p.
17 - p. 21, In. 8, pp. 28-29, and p. 33, Ins. 11-25; 5 Kouba Affidavit,~~ 5-9; and Wesley C.
Prouty's Answer and Demand For Jury Trial,~ II. Prior to this accident, the forklift operators
routinely drove over the water meter lids, and were not instructed to avoid doing so. Second
ProutyDepo.,p.29,lns.12-13,andp.31,ln. 7-p.33,ln.10.
In December, 1994, shortly after Mr. Prouty became the owner of the property, he
installed a third overhead door, opening into the area where this accident happened. Second
Prouty Depo., pp. 5, 8-10; and Kouba Affidavit,~ 5. This was done at the request of Vince
Kouba, the tenant at 4684 Chinden, and was for the purpose of allowing forklift access in and out
of 4684 Chinden at Mr. Kouba's jet ski business, which was a use that was not previously
possible for that address. Id.
Two overhead doors already served the building, but did not provide access to 4684
Chinden. Id. The two pre-existing doors were installed in 1985, when the building was
originally constructed, and included backup loading docks with the correct slope and surface to
withstand use by forklifts. Block Affidavit,~ 18. They had a defined concrete perimeter, within
which forklifts could be used safely. Block Affidavit,~~ 19, 23. The 1985 construction was not

The pages of Mr. Ruhl's deposition transcript cited in this memorandum are attached as
Exhibit D to the Crandall Affidavit.
5 The pages of Mr. Prouty's second deposition transcript cited in this memorandum are attached
as Exhibit E to the Crandall Affidavit.
4
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engineered for forklift use off of the concrete pad. Id. The 1994 construction was not
engineered. Block Affidavit,

~

18.

Prouty did not apply for a building permit or obtain an engineering plan prior to having
the door installed in 1994. Second Prouty Depo., p. 12, Ins. 22-24, p. 20, Ins. 4-8, and p. 34, In.
21, - p. 3 5. The City of Garden City has no record of a building permit being applied for or
issued for installation of the additional overhead door, although some of its records from that
time have apparently been lost. Ruhl Depo., p. 62, Ins. 1-3; and Defendant Garden City, Idaho's
Answer to Second Amended Complaint and Demand For Jury Trial, ~,i XXXV and XXXVIII.
Mr. Prouty claimed in his first deposition in August, 2008, that he had hired Budd
Landon to install the third overhead door in 1996-97 and that Landon was to obtain the building
permit. First Prouty Depo., pp. 56-58. He claimed in his November 5, 2009, second deposition
that Landon played only a small role, to install new cinder blocks above the door after it was
installed. Second Prouty Depo., p. 25, ln. 22 - p. 27, In. 4.
In his second deposition deposition, Prouty changed his previous deposition testimony
and now contends the door was installed by Freedom Contractors, owned by Larry Charles
O'Leary, who Prouty assumes was to obtain the building permit, although he does not remember
discuss it with O'Leary. Second Prouty Depo., pp. 5, 8, p. 12, In. 18 - p. 13, In. 4. However,
O'Leary has no memory of even working on the job. Deposition of Larry Charles O'Leary
(O'Leary Depo.), p. 10, Ins. 11-15; p. 14, Ins. 10-12; p. 25, Ins. 7-18; p. 28, Ins. 15-17; p. 30, Ins.
10-18; p. 33, Ins. 3-17; and p. 43, Ins. 1-15. 6
Robert E. Ruhl, who was Garden City's Director of Public Works at the time of the
accident, testified that the City would have required a building permit for the installation of a
The pages of Mr. O'Leary's deposition transcript cited in this memorandum are attached as
Exhibit F to the Crandall Affidavit.
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new overhead door in a commercial building. Ruhl Depo., pp. 90-92. He also testified that if a
building permit had been applied for, the City would have required the application to include a
plan, endorsed with the approval stamp of a registered engineer. Ruhl Depo., p. 66. Had a
building permit been sought for the additional door. the engineer who stamped the plan would
have made sure that appropriate water meter lids were placed in the loading and unloading area.
Ruhl Depo., p. 69. In addition, the City would have relied on the engineer's certification and
refused to approve the completed project or allow water service to the property to continue until
the project met the plan's specifications. Ruhl Depo., pp. 40-41. In such a case, City personnel
will "observe" to see whether an installation is consistent with the approved plans. Ruhl Depo.,
pp. 51-56. Ruhl testified the accident in this case occurred because the water meter lid that broke
was improper for ''the application it was applied to," which was use in an area where forklifts
were used to unload large trucks. Ruhl Depo., pp. 72-75.
Civil structural engineer Jeffrey Block, retained by Plaintiff, also opines in his affidavit
filed herewith that Defendant Prouty was required under the Uniform Building Code to obtain a
building permit before installing the overhead door at 4684 Chinden, and the door altered the use
of 4684 Chinden such that site engineering approved by a registered engineer would have been
required as part of the permit process. Block Affidavit,

i1,r 8-13.

The site engineering would

have revealed that the water meter cover in question was inadequate to be safely driven across
with forklifts and would have resulted in its replacement. Block Affidavit,

,r,r 13-17.

This is

further corroborated by Plaintiffs expert Mark Hedge in his Affidavit of Mark Hedge (Hedge
Affidavit) filed herewith.
It is conceded in this case that the City of Garden City owned the water meter lid that
broke, and was responsible for maintaining it. Ruhl Depo., pp. 23, 27-29, 32, 82; Garden City's
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Statement of Material Facts,~ 6. For information on whether water meter lids need maintenance
or replacement, the City relies on information from its water meter reader, who visits meters
monthly to take readings. Ruhl Depo., pp. 33, 71, 76. In this case, the water meter lid was in
place for nearly twelve years following the 1994 installation of the overhead door at 4684
Chinden until the 2006 accident, during which time the area was regularly used for loading and
unloading of large trucks by forklifts, but City personnel apparently failed to recognize that the
lid was not adequate and needed to be replaced.
In addition, the water meter lid had an unreinforced hole, to facilitate "touch reading" of
the water meter without the necessity of removing the lid. Deposition of Mark L. Hedge (Hedge
Depa.), p. 88; 7 and Defendant City of Garden City's Answer to Second Amended Complaint and
Demand For Jury Trial,~ XVI. This hole, which was apparently drilled by City personnel,
weakened the lid and made it more susceptible to breaking when stressed by a load, as from
being run over by a forklift. Hedge Depo., pp. 93-95; and Hedge Affidavit,~ 8. Also, as a result
of this method of reading the water meter without removing the lid, the underside of the lid was
not inspected for cracks, that photographs show radiated from the hole in this case, and made the
lid further susceptible to breaking. Ruhl Depa., pp. 72, 80.
ARGUMENT.

Standard of Review
In addition to the basic requirement established in Idaho R. Ci v. P. 5 6( c) that a summary
judgment should be granted only" if the pleadings, depositions, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the

The pages of Mr. Hedge's deposition transcript cited in this memorandum are attached as
Exhibit G to the Crandall Affidavit.

7

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS'

MOTIONS FOR SUMMARY JUDGMENT - Page 8

001026

moving party is entitled to a judgment as a matter of law," the Idaho Supreme Court has often
stated the standard that an Idaho court should apply in determining whether to grant a motion for
summary judgment. A recent statement, that also addresses the standard when cross-motions are
filed, is the following, from Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable Trust,_
Idaho

, 206 P.3d 481, 487-88 (2009):
"On appeal from an order granting a party's motion for summary judgment, we
employ the same standard of review that the trial court uses in ruling on the motion.
Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 267 (2000). Summary judgment is
appropriate when the pleadings, affidavits, and discovery documents before the court
indicate that no genuine issue of material fact exists and that the moving party is entitled
to judgment as a matter of law. Idaho R. Civ. P. 56(c); Baxter, 135 Idaho at 170, 16 P.3d
at 267. The moving party carries the burden of proving the absence of a genuine issue of
material fact. Baxter, 135 Idaho at 170, 16 P.3d at 267.
"In construing the record on a motion for summary judgment, all reasonable
inferences and conclusions must be drawn in favor of the party opposing summary
judgment. Student Loan Fund of Idaho, Inc. v. Duerner, 131 Idaho 45, 49, 951 P.2d 1272,
1276 (1997). The nonmoving party, however, 'may not rest upon the mere allegations or
denials of that party's pleadings, but the party's response, by affidavits or ... otherwise ... ,
must set forth specific facts showing that there is a genuine issue for trial.' Idaho R. Civ.
P. 56(e); Baxter, 135 Idaho at 170, 16 P.3d at 267. 'A mere scintilla of evidence is not
enough to create a genuine issue of fact," but circumstantial evidence may suffice.
Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 ( 1994 ); Doe v. Durtschi, 110
Idaho ../66, 470, 716 P.2d 1238, 1242 (1986). Still, the evidence offered in support of or
in opposition to a motion for summary judgment must be admissible. Bromley v. Garey,
132 Idaho 807,811,979 P.2d 1165, 1169 (1999).
The fact that both parties file motions for summary judgment does not necessarily
mean that there are no genuine issues of material fact. Moss v. Mid-Am. Fire & Marine
Ins. Co., 103 Idaho 298,302,647 P.2d 754, 758 (1982). Moreover, the filing of crossmotions for summary judgment does not transform 'the court, sitting to hear a summary
judgment motion, into the trier of fact.' Id. When cross-motions have been filed and the
action will be tried before the court without a jury, however, the court may, in ruling on
the motions for summary judgment, draw probable inferences arising from the undisputed
evidentiary facts. Riverside Dev. Co. v. Ritchie, 103 Idaho 515,519,650 P.2d 657,661
(1982); see also Drew v. Sorensen, 133 Idaho 534,537,989 P.2d 276,279 (1999).
Drawing probable inferences under such circumstances is permissible since the court, as
the trier of fact, would be responsible for resolving conflicting inferences at trial. Ritchie,
103 Idaho at 519, 650 P.2d at 661. Conflicting evidentiary facts, however, must still be
viewed in favor of the nonmoving party. Argyle v. Slemaker, 107 Idaho 668,670,691
P.2d 1283, 1285 (Ct.App.1984)."
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To the same effect, see, e.g., Sherer v. Pocatello School Dist. No. 25, 143 Idaho 486, 489-

90, 148 P.3d 1232, 1235-36 (2006); and Northwest Bee-Corp v. Home Living Service, 136 Idaho
835, 838-39, 41 PJd 263, 266-67 (2002).

Defendant Prouty 's Motion For Summary Judgment Should Be Denied
The governing statute is Idaho Code § 39-4111. At the time the new overhead
door at 4684 Chinden was installed, that statute provided:
"It shall be unlawful for any person to do, or cause or permit to be done,
whether acting as principal, agent or employee, any construction, improvement,
extension or alteration of any building, residence or structure, coming under the purview
of this chapter, in the state of Idaho without first procuring a permit from the appropriate
agency authorizing such work to be done." 8 (holding added)
Violation of this provision constitutes a misdemeanor under Idaho Code§ 39-4126.
While counsel have not located any relevant reported cases construing Idaho Code § 394111, it is clear from the language balded in the quotation above that a landowner cannot excuse
noncompliance with the building permit requirement simply by saying he assumed a contractor
would get the permit. The legislature was careful to foreclose that sort of excuse by specifying
that liability would attach to a "principal, agent or employee" if that person "cause[ d] or
pem1it[ted] to be done" any construction without obtaining a required permit. This high standard
is reasonable in view of the serious injuries that can result from unsafe construction, as in this
case.
Indeed, in another brief recently filed in this case Defendant Prouty has admitted he does
not contend he had no duty to obtain a building permit when the door at 4684 Chinden was
added, but only mistakenly contends there is no evidence he failed to obtain a building permit.

Defendant Prouty 's Memorandum in Opposition to Plaintiff's Motion to Compel Request for
Subsequent amendments would not change the application of Idaho Code § 39-4111 to this
case, and have not changed the balded language.
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Entry Upon Land for Inspection and Other Purposes, and In Opposition to Plaintiff's Motion to
Vacate Hearing, p. 8. Defendant Prouty made the same admission in his November 5, 2009,

deposition, at page 16, lines 1-12, that he knew at the time he put the door in that a building
permit was necessary.
Further underscoring the landowner's personal responsibility, Garden City's building
permit application form requires proof of authorization from the landowner. See Garden City
Commercial Building Permit Application, page 3, attached as Exhibit H to Crandall Affidavit.
Mr. Prouty's varied testimony during his two depositions establishes little beyond the
uncontroverted fact that he did nothing to obtain a building permit for the overhead door
installed at 4684 Chinden in 1994. During his first deposition on August 5, 2008, Mr. Prouty
testified he had hired Budd Landon to install the door in 1997 and that Landon was to obtain the
building permit. First Prouty Depo., pp. 56-58. At his second deposition, on November 5, 2009,
Prouty changed his testimony and claimed that Freedom Contractors, owned by Larry Charles
O'Leary did the job in December, 1994. Second Prouty Depo., pp. 5, 8, p. 12, In. 18-p. 13, ln.
4. To support this testimony, he cited a ledger entry he claimed to have found in a "computer
printout" showing a payment, with no reason noted, to Freedom Contractors in the amount of
$2500 at that time. Second Prouty Depo., pp. 6-7. He also claimed to have had a telephone
conversation with Mr. O'Leary in which O'Leary remembered doing the job for Mr. Kouba,
although Prouty says he paid for it. Second Prouty Depo., p. 8. He further testified that Kouba
would corroborate this. Second Prouty Depo., p. 10. He testified he hired Freedom Contractors
to take blocks out of the wall and put in an overhead door, and is sure he told O'Leary forklifts
would use the new door, but does not remember whether he asked Freedom Contractors to make
any modifications to the area outside the door. Second Prouty Depo., pp. 10-12. He said he did
PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS'
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not remember whether he discussed applying for a building permit with Mr. O'Leary, but he
admitted he did not apply for one himself. Second Prouty Depo., p. 12. He testified that he
assumed Mr. O'Leary applied for a building permit, but also stated he did not go through any
building permit process when the door was installed. Second Prouty Depo., pp. 13, 20.
Prouty testified that after his first deposition he called Budd Landon and learned that
Landon had no recollection of putting in the door, but did remember putting in a row of blocks
above the steel beam at the top of the door. Second Prouty Depo., pp. 25-26. Prouty had no
record or memory of paying Mr. Landon and no explanation for why Freedom Contractors
would not have put in the row of blocks along with the rest of the project. Second Prouty Depo.,
pp. 25-26, 27.
Prouty first testified that installation of the door was "engineered," but he did not
remember who did the engineering. Second Prouty Depo., p. 13. In the same deposition,
however, Prouty admitted that he never applied for a building permit regarding installation of the
overhead door at 4684 Chinden, and has no evidence or recollection that one was ever applied
for or obtained, or that an engineering plan was completed pertaining to installation of the door.
Second Prouty Depo., pp. 34-35.
Mr. O'Leary was also deposed and testified that he had no recollection of installing the
overhead door, no record of being paid by Prouty, and no memory of ever applying for a
building permit for the project. O'Leary Depo., p. 10, lns. 11-15; p. 14, lns. 10-12; p. 25, Ins. 718; p. 28, lns. 15-17; p. 30, lns. 10-18; p. 33, Ins. 3-17; and p. 43, lns. 1-15 19 The contrary
description of Mr. O'Leary's testimony in the middle of page 5 and the bottom of page 14 of the
Memorandum in Support of Defendant Prouty's Second Motion For Summary Judgment
mischaracterizes the record. The only qualification O'Leary attached to his denial during his
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deposition that he had installed the door was in response to a hypothetical question from Prouty's
counsel about what his answer would be if Prouty produced a cancelled check. See O'Leary
Depo., p. 35, In. 11, - x p. 36, In 16. No cancelled check was ever produced.
In summary, Prouty has produced no corroboration for his new and different assertion
that O'Leary installed the door. As has already been discussed, even if Prouty had such
corroboration, he could not thereby avoid his responsibility for failing to obtain the building
permit.
As also already noted, Robert E. Ruhl, who was Garden City's Director of Public Works
at the time of the accident, testified that the City would have required a building permit for the
installation of a new overhead door in a commercial building. Ruhl Depo., pp. 90-92. He also
testified that if a building permit had been applied for, the City would have required the
application to include a plan, endorsed with the approval stamp of a registered engineer. Ruhl
Depo., p. 66. Had a building permit been sought for the additional door, the engineer who
stamped the plan would have made sure that appropriate water meter lids were placed in the
loading and unloading area. Ruhl Depo., p. 69. In addition, the City would have relied on the
engineer's certification and refused to approve the completed project or allow water service to
the property to continue until the project met the plan's specifications. Ruhl Depo., pp. 40-41.
In such a case, City personnel will "observe" to see whether an installation is consistent with the
approved plans. Ruhl Depo., pp. 51-56. Ruhl testified that the accident in this case occurred
because the water meter lid that broke was improper for "the application it was applied to,"
which was use in an area where forklifts were used to unload large trucks. Ruhl Depo., pp. 7275.
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As also described in the Relevant Material Facts summarized above, civil structural
engineer Jeffrey Block has opined by affidavit that if a building permit had been applied for, site
engineering would have been required, which would have revealed the misapplication of the
water meter cover in this case and resulted in its replacement. Mr. Block explained that
installing the door amounted to a change in use of 4684 Chinden. Block Affidavit, 112. Expert
witness Mark Hedge's affidavit corroborates most of Mr. Block's affidavit.
In light of this record, it is incredible for Prouty to assert that ''[t]here is absolutely no
evidence that Prouty failed to obtain a building permit," that "the evidence indicates a building
permit was obtained" and "engineering was completed," and "site engineering would not have
been required incident to issuance of the building permit." See Memorandum in Support of
Prouty's Second Motion For Summary Judgment, page 16. Instead, the evidence at least
establishes controverted issues of material fact as to all of those points and provides support for
the conclusion that had a building permit been obtained, an upgrade of the water meter lid would
have been required so it would have supported the weight of forklifts operating in the unloading
area and this tragic accident would not have happened.
For these reasons, the evidence supports Mr. Stem's claim against Prouty based on
negligence per se. The Idaho Supreme Court has adopted negligence per seas a basis for
liability when a statute or regulation is violated and the following criteria are present:
1) The statute clearly defines the required standard of conduct;
2) The statute or regulation must have been intended to prevent the type of harm the
defendant's act or omission caused;
3) The plaintiff must be a member of the class of persons the statute or regulation was
designed to protect; and
PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS'
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4) The violation must have been the proximate cause of the injury.

Ahles v. Tabor, 136 Idaho 393,395, 34 P.3d 1076, 1078 (2001), and cases cited. The Ahles
opinion further explained that the effect of establishing negligence per se is to conclusively prove
the elements of duty and breach, which are "taken away from the jury" and decided by the court
as a matter of law, but that the determination of proximate cause remains for the trier of fact. Id.
The Ahles opinion (at the bottom of the same page) cited with approval Nettleton v.

Thompson, 117 Idaho 308, 787 P.2d 294 (Ct. App. 1990). In Nettleton, the Court of Appeals
held that the defendant homeowners' failure to maintain a stairway in compliance with Unifom1
Building Code standards constituted negligence per se, and the homeowners' ignorance of the
Code's requirements did not excuse the violation. Because the district court had not instructed
the jury consistent with these rules, the appellate court vacated and remanded a judgment that
had been entered in favor of the homeowners in an action brought by an invitee for damages
resulting from a fall down the stairway. The appellate court's opinion included the following
discussion of the Idaho Supreme Court's decision in Stephens v. Stearns, 106 Idaho 249, 678
P.2d 41 (1984), as well as other precedents involving negligence liability for violating a statute
or ordinance:
"Finally, in the more recent case of Stephens v. Stearns, supra, the Court addressed a
question similar to that raised in this appeal: what proof is required to establish an excuse
of a violation of the U.B.C.? In that case, the plaintiff filed suit against the owner of her
apartment building, the architects who designed the building, and the city for damages
arising out of an injury received when she fell down a flight of stairs in her townhouse
apartment. The stairway was not equipped with a handrail, in violation of a city ordinance
requiring compliance with the U.B.C. In discussing the liability of the apartment owner,
the Court concluded that the owner's production of a certificate of occupancy for the
questioned structure could be sufficient proof to establish an excuse for violation of the U.
B.C. 106 Idaho at 258, 678 P.2d at 50. A specific purpose of such a certificate of
occupancy-as opposed to a tax assessor's visit to determine property value-is to
demonstrate that the property is in compliance with applicable building codes.
"Implicit in all these decisions is the notion that proof of excuse must be established by
more than the violator's ignorance of the law or the violator's subjective belief that his or
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her conduct was in accord with a reasonable standard of behavior. Rather, these decisions
indicate that excuse can only be established by evidence that the individual had an
objectively reasonable explanation for violating the law. This reasoning is persuasive; it
would be incongruous to permit an alleged tortfeasor to subjectively define the scope or
extent of the duty owed under the law."
Nettleton v. Thompson, at 117 Idaho 311-12, 787 P.2d 297-98.
In this case, not only does the evidence fail to establish that a building permit was
obtained, but it provides no basis for concluding as a matter of law that Mr. Prouty had an
objectively reasonable basis for failing to obtain the required building permit. Prouty admitted
he knew that a building permit was required, and provided only inconsistent testimony that was
controverted by other witnesses for why he had not obtained one. In addition, as discussed
above, the stringent provisions of Idaho Code § 39-4111 with good reason do not allow a
landowner to shift to others the responsibility to obtain a building permit.
Precedents from other jurisdictions also support the rule that a landowner's failure to
obtain a building permit is negligence per se and that a landowner is personally responsible for
ensuring compliance with building codes, even when the landowner has the work done by others.

See Federated Mutual Insurance Company v. Hardin, 67 N. C. App. 487, 313 S.E.2d 801, 80203 (1984) (homeowners' failure to obtain building permit, in violation of state building code,
recognized to be negligence per se); Vega v. Eastern Courtyard Associates, 117 Nev. 436, 24
P.3d 219 (2001) (plaintiff injured in slip-and-fall on ramp with slope exceeding that allowed
under Uniform Building Code held entitled to negligence per se instruction in action against
building owners); Del Risco v. Industrial Affiliates, Ltd., 556 So.2d 1148 (Fla. 3d DCA 1990)
(held, in premises liability and negligence action against warehouse owner for death caused by
explosion ignited by gas fumes in warehouse, that owner, which was also lessor of premises, had
nondelegable duty to comply with applicable fire safety regulations, and any failure by owner to
comply with fire safety provision of building code was negligence per se); Gillies v. Elton, 765
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F. Supp. 692 (D. Utah 1991) (in granting summary judgment for defendants in homeowners' §
1983 action against county building inspectors for failure to competently conduct building
inspections and discover that remodeling project did not comply with building code standards,
court held .. [t]he responsibility for ensuring code compliance on individual projects ultimately
lies with the property owner").

171e City's Motion For Summary Judgment Should be Denied
The City admits that it owned the water meter lid involved in this case, was responsible
for maintaining it, and in doing so had a duty to use due care. Under the facts of this case, the
City's duty to use due care is also established by the Idaho Supreme Court's decision in Hansen

v. City of Pocatello, 145 Idaho 700, 184 P.3d 206 (2008).
In Hansen, which involved a claim by a pedestrian against the City of Pocatello for
injuries sustained when she stepped on a water meter lid which then flipped, the Supreme Court
stated the following standard:
"Here, the City was the operator of a water utility and, in that capacity, was
responsible for maintaining the water works, including the water meters, in a reasonably
safe condition. A city acts in a proprietary capacity when it owns, maintains, and
operates a water system for the benefit of its inhabitants .... Thus, a city is subject to
liability for damages arising out of its negligence under the same rules as are applied to
private individuals or corporations .... Thus, the City had a general duty to use due or
ordinary care not to injure others, to avoid injury to others by any agency set in operation
by it, and to do its work, render services, or use its property as to avoid such injury .... "
Id., at 145 Idaho 703, 184 P.3d 209 (citations, and internal quotation marks and brackets
omitted).
In Hansen, in which the plaintiff relied on a theory of res ipsa loquitur, the Supreme
Court affirmed a summary judgment for the city, reasoning that there was no evidence or basis to
find that the city had been negligent and thereby caused the meter to be displaced from its proper
location so that it flipped when the plaintiff stepped on it. Contrary to the City of Garden City's
assertion, however, Hansen does not support its summary judgment motion in this case.

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS'
MOTIONS FOR SUMMARY JUDGMENT - Page 17

001035

First, for information on whether water meter lids need maintenance or replacement, the
City relies on its water meter reader, who visits meters monthly to take readings. Ruhl Depo.,
pp. 33, 71, 76. In this case, the water meter lid was in place for nearly twelve years following
the 1994 installation of the overhead door at 4684 Chinden until the accident in 2006, during
which time the area was regularly being used for loading and unloading of large trucks by
forklifts, and City personnel apparently failed to recognize that the lid was not adequate and
needed to be replaced. Based on this circumstantial evidence, a fact finder could reasonably
conclude that the City knew or should have known of the problem and failed to use due care in
not correcting it, which is a proximate cause of Mr. Stem's injuries. See Stanley v. Lennox

Industries, Inc., 140 Idaho 785, 788-89, 102 P.3d 1104, 1107-08 (2004) (held, that trial court had
erred in entering summary judgment for furnace manufacturer in products liability action brought
by homeowner where circumstantial evidence supported claim that furnace controller had
malfunctioned, causing furnace to overheat the house); and Roberts v. Transportation

Department, 121 Idaho 727, 735-36, 827 P.2d 1178, 1186-87 (Ct. App. 1991), affirmed, 121
Idaho 723, 827 P.2d 1174 (1992) (held, summary judgment had been improperly granted to
defendant Transportation Department in action for wrongful death and personal injuries suffered
in intersection collision where there was circumstantial evidence from which a jury could find
that the Department's failure to perform its duty to place a "cross road ahead" sign proximately
caused the collision). Also see, e.g., Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable

Trust,_ Idaho_, 206 P.3d 481, 487-88 (2009) (recognizing that circumstantial evidence is
sufiicient to show an issue of material fact and defeat a motion for summary judgment).
In addition, the water meter lid had an unreinforced hole, to facilitate "touch reading" of
the water meter without the necessity of removing the lid. Hedge Depo, p. 88; and Defendant
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..
City of Garden City's Answer to Second Amended Complaint and Demand for Jury Trial,

4:1

XVI. This hole, which was apparently drilled by City personnel, weakened the lid and made it
more susceptible to breaking when stressed by a load, as from being run over by a forklift.
Hedge Depa., pp. 93-95; and Hedge Affidavit,, 8. Also, as a result of this method of reading
the water meter without removing the lid, the underside of the lid was not inspected for cracks,
which photographs show existed in this case radiating from the hole, and made the lid further
susceptible to breaking. Ruhl Depa., pp. 72, 80. The City has no protocol for inspecting the
bottom of water meter lids to check for structural flaws or damage. Id. These facts are also a
basis on which a fact finder could find the city failed to perform its duty to use due care.
The City also devotes a large portion of its brief to the forklift operator's lack of
qualifications and to the fact the forklift had hard rubber tires. These arguments are red herrings.
They do not detract from the evidence that the water meter lid was inadequate for its application
in an area where forklifts were used. There is no reason to believe it would not have broken if
run over by the most qualified forklift operator, and the other forklift operators who regularly ran
over it also used forklifts with hard rubber tires. There is no evidence that the forklift operators,
as lay persons not charged with the responsibility of maintaining the water meter lid, should have
known of its inadequacy. Other than the City's speculation, there is no evidence that either of
these factors made a difference to the tragic outcome in this case.
CONCLUSION
For all of these reasons, Defendant Prouty's Second Motion For Summary Judgment and
the City of Garden City's Motion For Summary Judgment should both be denied.
DA TED this 1st day of December, 2009

CRANDALL LAW OFFICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,
Plaintiff,

vs.

Case No. CV-Pl-08-06177
AFFIDAVIT OF MARK HEDGE

CITY OF GARDEN CITY, IDAHO and WESLEY
C. PROUTY,
Defendants.

STATE OF IDAHO

)
) SS.

County of Ada

)

MARK HEDGE, being first duly sworn upon oath, deposes and says:
1. That your Affiant is an expert in this case, and that he makes the following a'ffirmations based
upon an interview of the record as well as the testimony of Wes Prouty, as contained in the
deposition of Marc Jung vs. Wes Prouty.

2. That your Affiant has read the Memorandum in Support of Defendant Prouty's Second
Motion for Summary Judgment, specifically, page 15, which references my testimony, indicating
that the mere installation of an additional overhead door would not require site

V
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engineering.
3. That the mere citation of that statement both misstates my testimony as well as takes my
testimony out of context.
4_ That following my deposition of this case I have now had an opportunity to read Wes
Prouty's deposition testimony, in the case of Marc Jung vs. Wes Prouty. In that deposition,
specifically, in Mr. Prouty's deposition, page 19, Mr. Prouty, acknowledges that as a result of
the 1994 overhead door addition to 4684 Chinden Boulevard that it would allow use of a forklift
to drive into the interior portion of 4684 Chinden Boulevard. Based upon that information it is
my opinion that a site inspection and engineering would have been required to assure that the
use of forklifts could be used in the area forklifts would have been operating at 46B4 Chinden
Boulevard.

5. Furthermore, your Affiant is of the opinion that whether or not a site engineering report
would have been completed, the owner, contractor or engineer installing the overhead door,
was obligated to examine the slope of the door and the area to which the forklift would have
been driven, behind 4684 Chinden Boulevard, regardless of whether or not the area had been
previously used for loading or unloading of vehicles, by a forklift.
6. That the area behind 4684 Chinden Boulevard, in your Affiants opinion has never been site
engineered to withstand the use of a forklift operation in that area. The use of the forklift prior
to John Stem's accident was done so in an area, not engineered to withstand the use of
forklifts.
6. That Mr. Prouty's use of the forklift in that area prior to Mr. Stem's accident and prior to the
1994 modification did not negate the need for that area to be adequately engineered for the
use of forklifts.
7. The building at 4688 Chinden had an appropriate loading and unloading area, defined by a
concrete pad immediately behind 4688 Chinden Boulevard. Mr. Prouty, by risking the use of a
forklift off of that concrete pad behind 4684 Chinden Boulevard did not negate the need in
1994 to both have a building permit applied for and site engineering completed as a result of
the 1994 modification.
8. The water meter lid that broke in this case had an unreinforced hole, apparently ta facilitate
"touch reading" of the water meter without the necessity of removing the lid This hole
weakened the lid and made it more susceptible to breaking when stressed by a load, as from
being run over by a forklift. The photographs of the lid in this case show that there were cracks
radiating from the underside of the hole, which could have pre-existed the accident and made
it more susceptible to breaking, but which would not have been seen without removing the lid
for inspection,

Mark Hedge
SUBSCRIBED AND SWORN to before me this

;r--

\5
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day ofNoveffiber._2009.
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James J. Davis
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Facsimile No.: (208) 336-3374
Attorney for Defendant City of Garden City, Idaho
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Attorney for Defendant City of Garden City, Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,

)
)

Plaintiff,
vs.

)
)
)
)

CITY OF GARDEN CITY, IDAHO)
and WESLEY C. PROUTY,
)

Case No. CV Pl 0806177
REPLY MEMORANDUM IN SUPPORT OF
DEFENDANT CITY OF GARDEN CITY'S
MOTION FOR SUMMARY JUDGMENT

)

Defendants. )

________)

INTRODUCTION
Defendant City of Garden City ("Garden City") seeks summary judgment
on the basis that it did not breach a duty to Plaintiff John Stem ("Stem") because there
is no evidence that Garden City was negligent in causing Stem's injuries. Stem makes
two arguments in opposition to the Motion neither of which is supported by the factual
record. As a result, Garden City is entitled to summary judgment.
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STATEMENT OF FACTS
As required by the Notice of Rescheduled Trial, Pretrial and Telephonic
Status Conference (filed April 6, 2009) ("Scheduling Order"), Garden City filed a
separate Statement of Material Facts Not in Dispute with its motion for summary
judgment. Stem did not file a statement disputing the Statement of Material Facts, but
from a reading of Plaintiff's Memorandum of Law in Opposition to Defendants Motions
for Summary Judgment ("Stem's Memorandum"), it appears that Stem is only disputing
the facts set forth in Paragraph 9 of Garden City's Statement of Material Facts.
Stem's factual contentions will be addressed in the "Argument" section of
this Reply Memorandum, but to give those contentions context, Paragraph 9 of Garden
City's Statement of Material Facts reads:
There is no evidence in the record that Garden City knew
the water meter lid was designed for use in a parking lot as
opposed to use where forklifts are being operated. There is
no evidence that Garden City knew that forklifts were being
operated near the water meter lid. There is no evidence
that there was any deficiency in the lid that required repair.
As will be seen, Stem does not dispute those facts, but he does attempt to
distort the record in an attempt to avoid summary judgment.
ARGUMEI\IT
I.

"TO SAY RED IS GREEN OR BLACK IS WHITE DOES NOT MAKE IT SO." 1
Stem makes arguments and cites to the record for support for those
arguments, but a careful analysis reveals that there is no evidence to support his

1

Peloza v. Capistrano Unified School Dist., 37 F.3d 517, 521 (9th Cir. 1994 ).
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contentions.

This portion of this Reply Memorandum will address those attempts to

distort the record.

Since Stem makes two distinct arguments about Garden City's

purported negligence, each argument is addressed separately.
A.

Garden City Did Not Know Nor Have Reason to Know That the Water Meter
Lid Was Inadequate or That Forklifts Were Being Operated Near it.
There is no evidence in the record that Garden City knew forklifts were
being used near its water meter lid. Stem does not cite to any fact in the record that
Garden City had actual knowledge of the use of forklifts near the lid. Instead, Stem
argues that after 1994 forklifts were regularly used in the area and " ... City personnel
apparently failed to recognize that the lid was not adequate and needed to be replaced."
Stem's Memorandum, p. 18. Stem's argument is based upon speculation that Garden
City's meter reader, who read the meters monthly, actually saw forklifts being used near
the meter lid.
Speculation does not cut it. As the Idaho Supreme Court held in Hansen
v. City of Pocatello, 145 Idaho 700, 703, 372 P.2d 752 (2008), the party opposing a
motion for summary judgment must present some evidence supporting a negligence
claim.
Hansen had the obligation of showing that her injuries were
caused by the negligence of the City. Under the facts of
this case, she would be required to prove that the City
employee negligently left the lid of the water meter askew
when he read the water meter nine days before her
accident. Although there was no direct evidence that he did
so, Hansen argued that the happening of the accident itself
gives rise to an inference that he [the City employee] left it
[the water meter lid] askew. Another explanation is that
someone else left the lid askew, since the water meter was
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located on a public sidewalk and its lid was not difficult to
remove. Hansen cannot point to any evidence indicating
that one explanation is more plausible than the other.
Because Hansen presented no evidence that would remove
this issue from the realm of speculation, we conclude that
the district court properly granted summary judgment. 2
Like in Hansen, Stem has an obligation to show that his injuries were
caused by Garden City's negligence. To paraphrase Hansen, he would be required to
prove that Garden City's water meter reader observed forklifts near the meter sometime
before the accident. Stem offers no direct evidence that the meter reader witnessed
forklifts in the area.

Like in Hansen, he is left to argue that because the accident

happened and forklifts were used in the area, the meter reader knew.

Another

explanation is that forklifts were not operated in the area when the meter reader was
present. Stem cannot point to any evidence indicating that it is more plausible a meter
reader was present. As a result, Stem has presented no evidence that would remove
the negligence issue from the realm of speculation and summary judgment is
appropriate, just as it was in Hansen.
It is pure speculation that Garden City's water meter reader, or anyone
from Garden City, for that matter, was aware that forklifts were being used in the area. 3

2

Stem apparently attempts to distinguish Hansen from the present case by
referring to Hansen as a res ipsa loquitor case. Stem's Memorandum, p. 17. Stem is
incorrect. The Idaho Supreme Court reviewed Hansen as both a res ipsa loquitor and
negligence case. 145 Idaho at 702.
Stem apparently is trying to argue that since forklifts were used regularly in the
area, the meter reader must have observed their presence. Stem's Memorandum,
p. 18. Stem forgets, however, that the eastern end of the subject property was
occupied by a laundromat until 2005. Prouty's Deposition, p. 61, II. 18-22. Patrons of
the laundromat parked on the Fenton side of the property until the laundromat closed.
P. 65, I. 10 - p. 66, I. 1. When Prouty bought the building in 1994, the parking for the
3
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Garden City had no reason to question whether the meter lid may or may not be
adequate. 4

B.
There Is No Evidence That There Was Any Deficiency in the Lid
That Required Repair.
Stem argues that Garden City drilled a hole in the meter lid that made it
more susceptible to breaking and the lid had pre-existing cracks that were not detected
by Garden City because it did not inspect the underside of water meter lids. Stem's
Memorandum, pp. 18-19.

To demonstrate that Stem is claiming "red is green," the

argument from Stem's Memorandum is repeated here verbatim; the references to the
record cited by Stem are addressed; and the truth (red is red) is set forth. In the end,
the Court will see there is no support in the record for a claim that the meter lid was
deficient or required repair.
Stem's Memorandum, pp. 18-19 read:

laundromat on the Fenton side of the property was already there. l_g., p. 67, II. 9-12.
There were three parking stalls. P. 76, I. 23 - p. 77, I. 7; p. 79, II. 4-6, and p. 83, II. 1418. When no one was parking in the stalls, Prouty testified that trucks that needed to be
unloaded would pull up in the area. J_g., p. 89, I. 22 - p. 90, I. 9. The cited pages from
the Prouty Deposition are attached to the Davis Supplemental Affidavit as Exhibit L.
From that record, it is just as plausible that cars were present at the laundromat any
time the meter reader was present. For that matter, it is also plausible that no one was
present. Thus, it is pure speculation that the meter reader would have observed
forklifts.
4

Prouty testified in his deposition that he never became aware of a problem
with the lid prior to the accident, Prouty Deposition, p. 28, II. 1-7; the prior owners of the
building had not indicated there had been any problem with the meter lids prior to his
purchase of the building, lg_., p. 46, II. 3-7; and he did not tell anyone from Garden City
that forklifts were being used in the area of the meter lids, l.Q., p. 58, II. 11-15 and p. 65,
II. 4-23. Copies of these cited pc1ges are attached to the Davis Supplemental Affidavit
as Exhibit L.
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In addition, the water meter lid had an unreinforced hole, to
facilitate 'touch reading' of the water meter without the
necessity of removing the lid. Hedge Depo., p. 88; and
Defendant City of Garden City's Answer to Second
Amended Complaint and Demand for Jury Trial, ,I XVI.
This hole, which was apparently drilled by City personnel,
weakened the lid and made it more susceptible to breaking
when stressed by a load, as from being run over by a
forklift. Hedge Depo., pp. 93-95; and Hedge Affidavit, ,I 8.
Also, as a result of this method of reading a water meter
without removing the lid, the underside of the lid was not
inspected for cracks, which photographs show existed in
this case radiating from the hole, and made the lid further
susceptible to breaking. Ruhl Depo., pp. 72, 80. The City
has no protocol for inspecting the bottom of water meter
lids to check for structural flaws or damage. Id. These
facts are also a basis on which a fact-finder could find the
city [sic] failed to perform its duty to use due care.
The second sentence of the above-quoted argument recites that Garden
City personnel drilled the hole in the lid. Citation is made to the Deposition of Mark L.
Hedge at pp. 93-95.

On page 94, however, Hedge testified that he did not know

whether the meter lid had been sold with the hole in it or whether it had been drilled
later. Hedge testified,
And from what I observed on the one [meter lid] at the
police yard, the impound yard, it appeared to be cut in but I
have no proof that it was cut in. Maybe it was cast like that
in China. Who knows? Hedge Depo., p. 94, II. 12-15. 5
(emphasis added).

5

Page 94 of Hedge's deposition is attached to the Affidavit of Douglas W.
Crandall Re Second Set of Summary Judgment Motions (filed December 1, 2009),
under Tab G.
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Stem's Memorandum also cites to the Affidavit of Mark Hedge (filed December 1, 2009)
("Hedge Affidavit"),

,r 8.

There is nothing in paragraph 8 addressing when the hole was

placed in the meter lid or by whom. 6
Included within the same sentence in which Stem argues that Garden City
personnel "apparently" drilled the hole in the meter lid, it is argued that the hole
weakened the structural integrity of the meter lid. Citation, again, is made to Hedge's
deposition, pp. 93-95, and Hedge's Affidavit,

,r 8.

What Hedge actually testified to in his

deposition was that the meter lid, because it was a light-duty lid, likely would have

Hedge's testimony regarding the structural integrity of the meter lid lacks
foundation since Hedge testified that he is not a metallurgist and was not acting as an
expert witness in this case as a metallurgist. Hedge Depo., p. 67, II. 12-17. Page 67 of
Hedge's Deposition is attached to the Supplemental Affidavit of James J. Davis in
Support of Defendant City of Garden City's Motion for Summary Judgment as Exhibit K.
Hedge's opinions are subject to a contemporaneously-filed motion to strike.
Surprisingly, elsewhere Stem has been more candid that there was no evidence
to support a hole had been drilled in the lid. In prefacing one of his questions to Prouty
in his deposition, Stem's attorney admitted that it was not known whether a hole had
been drilled in the meter lid.
Q.
There has been some discussion-and in fairness to
you we have not been able to confirm this one way or
another-that there was a hole that had been drilled in the
valve cover that was involved in Mr. Stem's accident.
6

Have you ever examined and been able to determine
whether or not a hole existed in the cover that was involved
in Mr. Stem's accident?

A.

No, I have not.
Deposition of Wesley C. Prouty ("Prouty
Deposition"), p. 46, I. 25 - p. 4 7, I. 8.
(emphasis added).

Pages 46-47 of Prouty's Deposition are attached to the Supplemental Affidavit of James
J. Davis in Support of Defendant City of Garden City's Motion for Summary Judgment,
as Exhibit L.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN
CITY'S MOTION FOR SUMMARY JUDGMENT, Page 7
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broken under the weight of the forklift whether it had a hole cut in it or not. 7 He testified
in his deposition as follows:
Q.
So you would expect a light-duty meter lid without a
hole having been cut in it to break when a forklift with a
load, including driver, is sitting on top of it?
A.
I would think there's a good chance it might break
without the hole.

MR. DAVIS: Okay. That's allTHE WITNESS: Or would be susceptible to breakingMR. DAVIS: Okay. That's all I have.
THE WITNESS: -if it didn't have that hole.
Hedge Depo., p. 95, II. 6-17. 8
Next, in the third sentence of the above-quoted argument, Stem claims
that there were cracks in the meter lid that pre-existed the accident and that the cracks
are documented in photographs. Citation is made to the Deposition of Robert E. Ruhl
("Ruhl Deposition"), pp. 72 and 80. Copies of both of those pages have been provided
to the Court as attachments to Crandall's Affidavit, Tab D. Ruhl did not testify that there
were cracks in the water meter lid. Ruhl was asked whether "if there were cracks" on
the underside of the meter lid they would be detected. Ruhl Deposition, p. 72, II. 13-16.
But, Ruhl never testified that there were in-fact cracks on the underside of the meter lid.

7

Hedge's opinion that the water meter lid would have broken with or without the
hole is consistent with the Report of Ron Overton, pp. 2 and 7, which is attached to the
Affidavit of Ron Overton in Support of Defendant City of Garden City's Motion for
Summary Judgment (filed October 16, 2009).
8

lg.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN
CITY'S MOTION FOR SUMMARY JUDGMENT, Page 8
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Again, on page 80, which is also cited by Stem, Ruhl is not asked and he does not
testify that there were cracks on the lid that pre-existed the accident.
It is suspected that rather than cite to Ruhl's deposition, Stem meant to
cite Paragraph 8 of Hedge's Affidavit. At Paragraph 8, Hedge states that photographs
taken of the lid show cracks on the underside of the meter lid. The photographs do not
show any cracks. The photographs show that the meter lid broke in six pieces under
the weight of the forklift. There are no cracks. Copies of photographs taken of the lid
are attached to the Davis Supplemental Affidavit as Exhibit N. The Court can see that
there are no cracks. Hedge's observations in Paragraph 8 of his Affidavit are a subject
of Garden City's contemporaneously-filed Motion to Strike.

11.
TO SAY THAT STEM'S EMPLOYER'S CULPABILITY FOR STEM'S
INJURIES IS A RED HERRING DOES NOT MAKE IT SO.
In Garden City's initial Memorandum in Support of Motion for Summary
Judgment, it was noted that if the Court granted Garden City's and co-Defendant
Wesley Prouty's pending motions for summary judgment, Stem would not be rendered
remediless because he has received worker's compensation benefits. 9 It was further
noted that the worker's compensation remedy was appropriate because Stem's
employer violated numerous safety standards related to operation of the forklift.
Stem has responded that the arguments are "red herrings."
p. 19.

.[Q.

Stem's Memorandum,

Stem reasons that the water meter lid would have broken even if the forklift

9

Memorandum in Support of Defendant City of Garden City's Motion for
Summary Judgment, p. 6, n. 2.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN
CITY'S MOTION FOR SUMMARY JUDGMENT, Page 9
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operator was properly trained; and, properly trained forklift operators would not have
known that the water meter lid was inadequate.
Stem misses the point. Under OSHA standards, it was Stem's employer
who had the obligation to detect the risk in operating a forklift over the water meter lid.
Specifically, 29 C.F.R. § 1910.23(e)(7)(ii) requires employers to determine that floor
coverings, including water meter lids, meet certain criteria. The regulation states:
Floor opening covers may be of any material that meets the
following strength requirements:
*

*

*

(ii) Manhole covers and their supports, when located in
plant roadways, shall comply with local standard ~1ighway
requirements if any; otherwise, they shall be designed to
carry a truck rear-axle load of at least 20,000 pounds. 10
The OSHA regulations make it the responsibility of the employer to ensure the safety of
the workplace.

29 C.F.R. § 1910.5.

It is appropriate that Stem's employer had the

obligation to determine the adequacy of the meter lid for use with forklifts because the
employer is the one with the first-hand knowledge of how work will be performed. As
stated by co-Defendant Wes Prouty's expert witness, John E. Johnson, P.E.,
Custom Rock Tops, Mr. Stem's employer, had the
responsibility for providing a safe workplace for the use of
the lift trucks in this workplace. Custom Rock Tops also
had the first-hand knowledge of the materials to be moved,
the weights of these materials, the specific truck lift being
used, the equipment added to the lift truck and the
personnel who would operate the lift truck.
Others,
including Mr. Prouty, would not have the same knowledge
of the work to be performed, would not have the
10

The applicable Code of Federal Regulations are attached to the Affidavit of
James J. Davis in Support of Defendant City of Garden City's Motion for Summary
Judgment (filed October 16, 2009) as Exhibit J.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN
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responsibility as an employer of Mr. Stem and Mr. Jung, or
the authority to direct the work of Custom Rock Tops. 11
If Stem's employer had fulfilled its obligation to determine the adequacy of the water
meter lid for use with forklifts, it could have informed Prouty or Garden City. 12 If Garden
City was made aware of the deficiency, it would have required Prouty to change the lid.
Ruhl Deposition, pp. 76, I. 23 - p. 77, I. 6; Garden City Ordinance § 6-2-12 and 6-217.13

Stem's employer was also obligated to train the forklift operators to avoid
the lid and/or to barricade, place safety cones, paint warnings or other danger markings
in the area.

Report of Ron Overton, pp. 8-15. 14

Moreover, Stem's employer was

obligated to use a forklift that was safe. The forklift that was being used at the time of
the accident had solid rubber, rather than pneumatic, tires and was designed for use on
flat, solid surfaces without rough, uneven, hazardous or unsupportive terrain.
Report of Ron Overton, p. 2.

l_g. at

It was also designed for handling static loads, but the

employer added an extendable boom that allowed it to be used with suspended and

Mr. Johnson's report is attached to the Supplemental Affidavit of James J.
Davis in Support of Defendant City of Garden City's Motion for Summary Judgment as
Exhibit M. Mr. Johnson was disclosed by co-Defendant Wesley Prouty and a copy of
his report was produced, with Defendant Prouty's Disclosure of Expert Witnesses.
11

If the employer did not have the expertise to determine the adequacy of the
meter lid, it could have hired someone to assist.
12

13

The cited pages to Ruhl's Deposition are attached to the Affidavit of James J.
Davis in Support of Defendant City of Garden City's Motion for Summary Judgment
(filed October 16, 2009) as Exhibit E and the cited Garden City Ordinances are attached
to the same Affidavit as Exhibit I.
14

The Report of Ron Overton is attached to the Affidavit of Ron Overton in
Support of Defendant City of Garden City's Motion for Summary Judgment (filed
October 16, 2009).
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dynamic loads. lg., pp. 2 & 8. At the time of the accident, the forklift was being used
improperly by carrying a dynamic load.

lg., p. 9.

Further, Stem's employer was

obligated to instruct Stem not to stand in proximity to the forklift in the event that it did
tip over.

lg. at 9-15.

In short, Stem's employer had the obligation to detect the

deficiency of the water meter lid and protect the safety of Stem and others. He failed to
do so and caused Stem's injuries.
CONCLUSION
For the reasons stated herein, Garden City 1s entitled to summary
judgment.
DATED this 4th day of December, 2009.

~1;5/MSJ.DAVIS

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN
CITY'S MOTION FOR SUMMARY JUDGMENT, Page 12

QO1Q53

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 4th day of December, 2009, I served a
true and correct copy of the foregoing REPLY MEMORANDUM IN SUPPORT OF
DEFENDANT CITY OF GARDEN CITY'S MOTION FOR SUMMARY JUDGMENT upon
the following attorneys by depositing copies thereof in the United States Mail, postage
prepaid, in envelopes addressed to said attorneys at the following addresses:
Douglas W. Crandall
Jeffrey Sheehan
420 W. Main St., Ste. 206
Boise, ID 83702
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
James G. Reid
David P. Claiborne
Ringert Law Chtd.
455 S. Third
P. 0. Box 2773
Boise, ID 83701-2773

JAM~S J. DAVIS

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN
CITY'S MOTION FOR SUMMARY JUDGMENT, Page 13

001054

JAMES J. DAVIS
Attorney at Law
406 W. Franklin St.
P. 0. Box 1517
Boise, ID 83701-1517
Telephone: (208) 336-3244
Facsimile: (208) 336-3374
Email: jdavis@davisjd.com
ISB #2185
Attorney for Defendant City of Garden City, Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
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ION OF MARK L. HE

DEP
1

TAKEN 4-2-09

Deposition Exhibit No. 1, and I'll represent to you that
I

2

that is a notice of deposition duces tecum for you, have

3

you seen that document before?

4

A.

Yes.

5

Q.

Have you reviewed that with Mr. Crandall?

6

A.

Yes.

7

Q.

In that notice of deposition I asked you to

8

bring to your deposition today a number of things.

9

you brought any documents to your deposition today that

10
11

Have

would be responsive to my notice?
A.

Well,

I brought my binder (indicating),

12

which is in essence my file for recordkeeping on this

13

project.

14

Q.

15
16

21

22

Let's go off the record for a

minute.
(Discussion held off the record.)

18

20

Probably --

MR. REID:

17

19

Okay.

MR. REID:

Back on the record.

BY MR. REID:
Q.

What is the extent of your formal

education?
A.

I received a bachelor of science degree in

23

civil engineering from the University of Idaho in 1985;

24

prior to that I received an associate of arts degree

25

from Dixie College in St. George, Utah, in 1981; and
Page 8
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DEP

prior to that it was a high school education.
Q.

Okay.

Since receiving your bachelor's

3

degree from the University of Idaho in 1985 did you

4

continue on with any postgraduate work?
Ii

5

A.

No.

6

Q.

Okay.

7

I've had no postgraduate work.
Do you presently hold current

engineering licenses in any state?

8

A.

Yes,

9

Q.

Which states do you hold licenses in?

10

A.

Nevada, Idaho, Utah, Arizona, Michigan,

11

12

I do.

Colorado, and I'm in the application process for Hawaii.
Q.

In any of the states that you've just named

13

were you required to take an examination in order to

14

obtain a license?

Ii'

15

A.

Yes.

16

Q.

Which states required an examination?

17

A.

Nevada required the examination.

l'c

The other

18

states took -- accepted that examination and I received

19

licensing by reciprocity.

20
21

22
23

24

25

Q.

Okay.

And specifically what type of

engineering license do you possess in Nevada?

A.

It's spes -- specifically for civil

engineering.
Q.

Okay.

And when you said you obtained a

bachelor of science degree from the University of Idaho,

Page 9
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that was, I take it, in civil engineering?

2

A.

Yes.

3

Q.

Other than obtaining an Idaho license as a

4

result of a reciprocal arrangement with the State of

5

Nevada, did you have to do anything else?

6

A.

No, nothing other t

7

Q.

Okay.

application.

I notice in your resume that you

8

listed a number of projects and legal matters that

9

you've been involved in, but they all seem to be in the

10

state of Nevada; is that correct?

11

A.

That's co

12

Q.

Have you, as a professional engineer, ever

13

performed engineering services in the state of Idaho?

14

A.

I have not stamped any engineering drawings

15

in the state of Idaho.

16

several owners of a firm

17

called Lochsa Enginee

18

my staff here that performs

19

that that firm does here in this st

20

job in Idaho, they would

21

far.

22

Q.

I am an owner of -- I am one of
Idaho located in Boise

ng, and I provide consultation to

- th

the engineering work

1

If we have a

've done them all so

But I take it from your answer what you're

23

saying is -- and we'll get into this in a little more

24

detail, but your firm's done work in Idaho but you

25

specifically have not; is that correct?

Page 10
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1

A.

That's correct.

2

Q.

Okay.

·.

Could you just kind of walk me

3

through in summary fashion your employment since you

4

graduated from the University of Idaho in 1985?

'"

A.

:.J

After graduating in 1985 I went to work for

I was

6

a firm called G.C. Wallace in Las Vegas, Nevada.

7

employed there from mid-1985 until November of 1989.
November of 1989 I went to work for a firm

8
9

in Las Vegas called Martin & Martin Civil Engineering,

10

and I was employed with Martin & Martin until 1995.

11

19 -- since 1995 I have been employed and an owner of

12

Lochsa Engin~ering.

13

14

Q.

In

When you worked for G.C. Wallace between

1985 and 1989, in what capacity did you so work?
i

15

A.

16

for small commercial buildings, but primarily for

17

single-family residential subdivisions.

1B

Q.

V

I was a design engineer providing design

Okay.

}

.

Within the field of civil

19

engineering

20

a pretty broad field, as my father used to tell me -- do

because I recognize civil engineering is

,\t;
;
1

1;

21

•;

you have a specialty?

,

22

A.

My specialty is commercial projects.

23

Q.

Okay.

And when you and I use the term

24

today "commercial projects," can you give me a

25

definition, a rough definition, as to what we're talking
Page 11
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MARK L. HE

about?

1
2

A.

3

A rough definition is basically all
II

projects that are not single-family residences.

4

Q.

5

Okay.

You have perfo::cmed civil engineering

services for building construction?

6

A.

Yes.

Not for the design of the buildings

7

but for the design of the site work associated with that

B

structure.

9

Q.

Okay.

10

A.

Parking lots; utilities such as water,

And that would include what?

11

sewer, storm drain; street designs; storm drainage

12

runoff; some light traffic analysis.

13

pretty much the brunt of it.

14

feasibility work and then assistance during

1s

construction.

16
17

Q.

I believe that's

There had been a lot of

Has that been pretty much your specialty

throughout your career, what you just

18

Yeah.

19

Q.

Why did you leave G.C. Wallace?

20

A.

A career opportunity, different

21

of

career opportunity.

22

Q.

And that was with Martin & Martin?

23

A.

Yes.

24

Q.

Did Martin & Martin -- was their business

25

different than G.C. Wallace?

Page 12

BURNHAM HABEL & ASSOCIATES,

INC.

°

, 2 s)

W,.,,'

,,

39fJ1lHPi

76e31792-c7b8-479f-ae6f-aff7837f2ce0

OF

_AKE .

·KL

-2-0

a sk.ed you ·t o- do

1

yt.hi.ng

•

th~nk you for your

R. REID;
~

lE \iJ I

..ES S,;~

7

ime.

( Nods be d . )

E:XAMI 1\TION
BY MR .

V
I.

lD

b

I 11

~Qi

S:
Mr ,

V

s

•

u

r

'".I

,o:

:__

l

Ji:m Dari,s .

, .i ny n _

.

0

'

0

A,

T

1Q .

Yau

0

,. n
' 0 ' .,

o,
l

u

y

D

no

2.

n

0

s

-d ·t a

0

Q _

O '-

i

u

, c ·-

·, AS OC _ T S ,

C.

·

·o -k

--: th '

I

THE DISTRICT COURT OF THE

OURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM ,
Plaintiff ,

vs .

Case No . CV-PI-08-06177

CITY OF GARDEN CITY , IDAHO
and WESLEY C. PROUTY ,

~
~~~
~ 8\/ -1-

Defendants .

c,Y

\J)

~o ~

~

a

-Y.t,.

'tl)

DEPOSITION OF WESLEY C. PROUTY
AUGUST 5 , 2008

REPORTED BY :

BARBARA BURKE , CSR No . 463

CourtNotary

Public

Reporting
Service, Inc.
Since 1970
Registered Professional Reporters

SOUTHERN
1.e00-234-9611
• BOISE, ID

208-345-9611

~mmr-

• TWIN FALLS, ID

• POCATELLO, ID

208-232-5581
• ONTARIO, OR

L:41 -881-1700

·- --

NORTHERN

1-800-879-1700
• COEUR D'ALENE, ID

208-765-1700
• SPOKANE, WA

509•4

~l°t1ro 65

Page 28

Q.

l

Prior to Mr. Stem's accident pertaining

2

to the water cover that broke during his accident,

3

had you ever noticed any types of cracks or rust

4

on that particular water valve cover?
MR. DAVIS:

5
6

Go ahead.
THE WITNESS:

7

Q.

8
9

Object to the form; compound.

No, I had not.

(BY MR. CRANDALL)

Had you ever removed

the water valve cover that broke during Mr. Stem's

10

accident and visually inspected it for wear and

11

tear?

12

A.

No, I did not.

13

Q.

Were you ever present or -- let me

14

rephrase the question.

15

Had you ever witnessed employees of

16

Garden City come by and read the water meters

17

under the water valve covers that existed on your

18

property?

19
20

A.

came out and repaired this one.

21

22

MR. REID:

They

They had some --

Which one do you mean when

you say, "this one"?

23

24

I did witness them a few times.

THE WITNESS:

The one behind Intermountain

Interiors.

25

MR.

DAVIS:

I'll object to the --

00 066
(208) 345-9611

M & M COURT REPORTING SERVICE, INC.

(208)

345-8800

(fax)
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1

"as is" condition?

2

A.

Yes,

3

Q.

Okay.

I did.
Did Mr. Stith ever indicate to

4

you any problems that he had had regarding the

5

water valve covers on your diagram listed as "A"

6

or "B"?

7

A.

No, he did not.

B

Q.

Are you aware of whether or not it was

9

Mr. Stith or Garden City who built the water

10

valve covers listed on your diagram as "A" or

11

"B"?

12

MR. DAVIS:

Object to the form of the

13

question.

14

either of those two ever did that work, but go

15

ahead.

16

17

It assumes facts not in evidence that

THE WITNESS:

No,

I do not.

I have no

idea.

18

Q.

(BY MR. CRANDALL)

Do you have any idea

19

who built the water valve covers listed on your

20

diagram as "A" and "B"?

21

A.

No.

22

Q.

Have you had any conversations with

23

Mr. Stith after this accident occurred?

24

A.

No,

25

Q.

There has been some discussion -- and
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1

in fairness to you, we have not been able to

2

confirm this one way or another -- that there was

3

a hole that had been drilled in the valve cover

4

that was involved in Mr. Stem's accident.
Have you ever examined and been able to

5
6

determine whether or not a hole existed in the

7

cover that was involved in Mr. Stern's accident?

8

A.

No, I have not.

9

Q.

You have not been able to examine it,

lO

or you have not noticed that there is a hole?

ll

A.

I have never examined it.

12

Q.

Okay.

During the wet periods of time

13

and the seasons where there's snow and ice and

14

water, at the water valve cover involved in

15

Mr. Stem's accident would water collect on top of

16

that cover and form a puddle?

17

MR.

18

THE WITNESS:

19

don't

20

DAVIS:

Object to the form.
I don't believe so.

Go ahead.
I

not on "B."
Q.

(BY MR. CRANDALL)

Okay.

Which leads

21

me to the question as it pertains to "A," did you

22

have a drainage problem on water valve cover "A"?

23

MR. DAVIS:

24

THE WITNESS:

25

Q.

Object to the form.
Yes.

(BY MR. CRANDALL)

And what did you do --

001068
(208)

345-9611

M & M COURT REPORTING SERVICE, INC.

(208)

345-8800

(fax)

Page 58
1

A.

No.

2

Q.

As you sit here, you don't recall

3

specifically whether you obtained any permitting

4

or licensing to add the exterior door; you're

5

just assuming.

6

A.

7

10

I'm assuming Budd got the permit,

the contractor.

8

9

Yes.

Is that correct?

Q.

Mr. Crandall asked you a number of

questions about designated loading and designated
unloading areas.
Did you ever submit anything to the

11

12

City of Garden City in which you said a particular

13

area was designated as a loading or an unloading

14

area?

15

A.

No, I did not.

16

Q.

Mr. Crandall asked you a question about

17

whether you ever lifted the water meter lids, and

18

I think your answer was "No," you never did?

19

A.

No.

20

Q.

Are you aware of whether anyone else

21

did from the time you bought the building in 1994

22

up through the date of the accident?

23

A.

I'm not aware of it.

24

Q.

You testified that you wrote a letter

25

to Garden City with respect to, as I understand
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1

A.

Yes.

2

Q.

So what you understand the City did was

3

they blocked off the water from meter "A" to this

4

area out at "C," and they put a water line from

5

the Chinden side to that property?

6

A.

Yes.

7

Q.

Okay.

Was there anything else that

B

you're aware they did in 2004 with respect to the

9

rerouting of that water line?

lO

A.

No.

ll

Q.

Mr. Crandall asked you questions about

l2

accumulation of water, and I just want to make

13

sure we have a good clean record on this.
On water meter lid "A," was the water

14

15

that you said was accumulating, was that in that

16

depressed area or was it on the lid itself?

17

A.

It was in the depressed area.

18

Q.

Okay.

19

When was it that the eastern end

of the property was no longer used as laundromat?

20

A.

Approximately three years ago.

21

Q.

Okay.

22

A.

Yes.

23

Q.

Did the owner of the laundromat just

24

close it down?

25

A.

So 2005?

Yes.
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1

A.

I believe they did.

2

Q.

So again,

3

I'm going back to where I'm

trying to get with you.
July 1st of '06 is when that lease is

4

5

dated.

What I'm trying to figure out is when

6

they would have first been moving granite in and

7

out of the building that you have drawn on

B

Exhibit 1.

9

A.

I don't know exactly.

10

Q.

When the laundromat occupied the

11

eastern end of the building on Exhibit 1, where

12

did the patrons park?
A.

13

They parked in the front and on this

14

side, and then they had two or three parking

15

spots right here

16
17

Q.

(indicating).

So when you say,

"right here," it's on

the Fenton side of the property?

18

A.

On the Fenton side of the property.

19

Q.

So where you had drawn the lines for

20

Mr. Crandall on the Fenton side of the property

21

designating that those were parking spaces, the

22

patrons of the laundromat actually parked there?

23

A.

Yes.

24

Q.

And that would have been true up

25

through 2005?
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1

A.

Yes.

2

Q.

I'd better get my pens back because I'm

3

not sure I trust you.

4

A.

The blue one and the --

5

Q.

And the red one.

(Laughter)

Did you have patrons that came to your

6
7

business location there in that building?

B

customers come to see you in your building?

9

Did

A.

At 4688 Chinden?

10

Q.

Yes.

11

A.

Yes.

12

Q.

And where would they park?

13

A.

We had parking on the west side of the

14

lot and then on the east side of the front lot.

15

Q.

16

the property?

17

A.

Yes.

18

Q.

Okay.

Okay.

Basically, the Chinden side of

When you and Mr. Kouba were

19

operating the vent business in the center section

20

of the building, did you have customers come to

21

that location?

22

A.

Yes.

23

Q.

And where would they park?

24

A.

We had three or four parking spots in

25
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Q.

1
2

Do you know what the square footage of

the building is?

3

A.

Of the Chinden property?

4

Q.

Yes.

5

A.

It's 10,500 square feet,

6

Q.

Do you know how many parking places are

7

approximately.

required for a square foot building of that size?

s

A.

I do not.

9

Q.

When you bought the building in 1994,

10

the parking that you have indicated was on the

11

Fenton side, it existed as parking at that time?

12

A.

Yes.

13

Q.

Okay.

14

Is the 4684 address a separately

metered property?

15

A.

Yes.

16

Q.

Is the center -- what was the center,

17

was it at one time separately metered?

18

A.

Yes.

19

Q.

So there were at one time three meters

20

for this building?

21

A.

Water meters, you're talking about?

22

Q.

Yes.

23

A.

I believe so.

24

Q.

And now there's two?

25

Let me go back.

At the time of this accident, you were
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1

2

MR. REID:

I don't think he drew a red

"X" on Exhibit 1 .

3

MR. DAVIS:

Well, I'll tell you what.

4

The "X" that you drew previously, let's put a red

s

circle around it.

6

THE WITNESS:

7

Q.

(BY MR. DAVIS)

(Complied).
So the rear entry door

B

that's referred to in Deposition Exhibit 3 is the

9

one that you have indicated on Deposition

10

Exhibit 1 with an "X" and a red circle?

11

A.

Yes.

12

Q.

And your testimony was that was added

13

in '96 or '97?

14

A.

Yes.

15

Q.

Page Roman numeral VIII.

Looking at

16

page Roman numeral VIII of Exhibit 3, do you see

17

that pickup truck that's in the top photograph?

18

A.

Yes.

19

Q.

That's in fairly close proximity to

20

where this meter lid was located where the

21

accident happened?

22

A.

Yes.

23

Q.

And it's your testimony from deposition

24

Exhibit 1 that the area where that truck was

25

parked was designated as parking at one time?
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1

A.

2

parking lines.

3

Q.

There were parking lines there?

4

A.

Yes.

5

Q.

Did you ever have the parking lines

6

I assumed it was.

There were some

drawn in or were they there when you moved in?

7

A.

They were there.

8

Q.

Was the area between Fenton and your

9

building paved in 1994?

10

A.

Um-hmm (nodding head) --

ll

Q.

What I'm -- that was a bad question.

12

That was really bad.

I apologize.

You couldn't

13

answer that and give me a straight answer,

14

no matter what you wanted to do.

15

A.

No, I couldn't.

16

Q.

At the time that you bought the building

17

in 1994, was the area between the building and

18

Fenton paved?

19

A.

Yes.

20

Q.

It's just hard to tell from these

21

photographs.

22

A.

Yes, it was paved.

23

Q.

Okay.

24

If you will turn to page 23 of

52, do you see the word "Parking"?

25

A.

Yes.
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1

A.

I don't know.

2

Q.

You were just buying the building?

3

A.

Buying the building.

4

Q.

But you knew there was parking on the

s

Fenton Street side?

6

A.

Yes.

7

Q.

Did you ever see any Garden City meter

B

readers read the meters at meter lids "A" or "B"

9

from the time you bought it up to the time of

10

Mr. Stern's accident?

11

A.

Probably.

12

Q.

All right.

13

recall them having done that?
A.

14
15

Q.

When you saw them, how did they read

the meter?

18
19

I couldn't give you a date, but I'm

sure I saw the guys out there before.

16

17

As you sit here, do you

A.

I think there was all automatic, the

ones I saw.

20

Q.

21

the lid?

22

A.

Yes.

23

Q.

And is it sort of a drive-by thing,

24

So it was a wand; they tap the top of

they come up and drive by, or is it -A.

25

Yes.
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1

A.

I don't remember who that was.

2

Q.

Do you know whether that was engineered

3

in about 1991, but not installed until

4

because it wasn't needed in what's designated as

s

Space Bin that drawing?
A.

6
7

I had it engineered when we did

the door.

8
9

No.

Q.

If you look at the top center,

it says,

"Fenton Street"?

10

A.

Yes.

11

Q.

And below that,

12

'96 or '97

would you read that

into the record, please?

13

A.

"Asphalt parking stalls,

13 stalls."

14

Q.

Your testimony and what you've shown on

15

Exhibit 1, is that there was some parking on the

16

Fenton Street side over near the laundromat.

17

Were there 13 stalls?

18

A.

No.

19

Q.

You testified for Mr. Crandall that you

There were three stalls,

I believe.

20

didn't have any discussions with anyone from the

21

City of Garden City about this accident; is that

22

correct?

23

A.

As far as I know,

24

Q.

After this accident did you have any

25

that's correct.

conversations with anyone from Garden City about
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1

the meter lids?
A.

2

3
4

Not that I recall.
MR. DAVIS:

me just a second.

5

Q.

I think I'm done, but give

(Pause).

(BY MR. DAVIS)

One question:

Did you

6

ever tell anyone from the City of Garden City

7

that either you or any tenant who occupied the

a

building would be using hysters to unload or load

9

on the Fenton Street side of the property?

10

A.

11
12

No.
MR. DAVIS:

I have.

That's all the questions

Thank you.

13

MR. CRANDALL:

14

Unless you have any questions --

15

MR. REID:

Follow-up questions?

I don't have any questions.

16

FURTHER EXAMINATION

17

18

QUESTIONS BY MR. CRANDALL:

19

Q.

Wes, when you engineered the door --

20

and I believe it was 1996, 1997, approximately,

21

if I -- I'm not going to hold you to it.

22

A.

Approximately.

23

Q.

Which door on your diagram are you

24

referring to that was engineered?

25

A.

This third one that we circled -- with
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Q.

1

2

Okay.

And the purpose of the use of

that hyster was for --

3

A.

4

pallets.

5

Q.

Loading and unloading carpet and

Okay.

And the door that you used to

6

load and unload your hyster with, was that the

7

one that was depicted in Exhibit No. 4?

8

A.

Yes.

9

Q.

Okay.

To your knowledge, were you the

10

first and only tenants prior to Custom Rock Toppers

11

to use a hyster at this building?

12

A.

I don't know.

13

Q.

Okay.

Do you know of any other

14

businesses, besides yourself or Custom Rock

15

Toppers, who have ever used a hyster at that

16

location?
A.

17

Yes.

A bowling alley was in there --

18

not a bowling alley, but the trophy maker, and

19

they did bowling balls.

20

hysters.

21

in there.

22

Q.

So they could have used

I don't know how big of loads they got

Okay.

Prior to putting the --

23

engineering the door and putting the door in,

24

which was used by Custom Rock Toppers, was the

25

area between the building and Fenton Street used
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1

exclusively as parking spaces?

2

A.

Not exclusively.

3

Q.

What other uses were made of that

4

particular area?

5

A.

If nobody else was there when I had a

6

big long 40-foot or 60-foot truck show up,

7

would pull up here

they

B

Q.

Okay.

9

A.

-- and we would unloaded our trucks.

10

Q.

Okay.

11

So you used it for loading and

unloading

12

A.

Yes.

13

Q.

--

14

A.

Yes.

15

areas?

MR. DAVIS:

Objection.

The record

16

should reflect that the witness answered it

17

before I had an opportunity to assert the

18

objection.

19
20

MR. CRANDALL:
clarified?

Do you need to ask a question?
MR. DAVIS:

21

Q.

22

Did you get it

No,

I don't.

(BY MR. CRANDALL)

Thank you.

Was it your intent

23

when having this door added to allow the tenants

24

to use a hyster at that location?

25
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JAMES G. REID, ISB #1372
DAVID P. CLAIBORNE, ISB #6579
RINGERT LAW CHARTERED
455 S. Third, P. 0. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
Attorneys for Defendant Wesley C. Prouty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*
*
*

)

JOHN STEM,
Plaintiff,
vs.
CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

Case No. CV Pl 0806177

)
)
)
)
)
)

DEFENDANT PROUTY'S
DISCLOSURE OF EXPERT
WITNESSES

)
)
)
*
*
*

COMES NOW, the Defendant, Wesley C. Prouty, by and through his attorneys of
record, Ringert Law Chartered, and provides the following disclosure of expert
witnesses in compliance with the Scheduling Orders entered by the Court in this action,
as amended by the parties by stipulation, and in supplementation to, and in response
to, all Interrogatories and Requests for Production propounded upon this Defendant by
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other parties to this action. The information provided herewith is intended to comply
with Rule 26(b)(4) of the Idaho Rules of Civil Procedure, the Scheduling Orders of this
Court and any Interrogatories and Requests for Production propounded by the other
parties to this action touching on the subject of expert and consulting witnesses.
Defendant Wesley C. Prouty discloses the following individuals as consulting
experts whom this Defendant intends to present to the Court at trial to provide expert
testimony.
1)

Scott Soule, P.

of Core Engineering, located at 3501 West Elder Street,

Suite 100, Boise, Idaho, 83705, telephone (208) 908-4797. Attached hereto as Exhibit
''A" are documents setting forth a full and complete statement of the opinions Mr. Soule
intends to offer, together with a listing of the data and other information considered and
relied upon by Mr. Soule, as well as a detail of r1is qualifications, publications, prior
testimonies and compensation. Attached hereto as Exhibit "8" is a copy of
correspondence between undersigned counsel and Mr. Soule, materials prepared by or
generated by Mr. Soule, a copy of materials obtained by Mr. Soule from others, and a
copy of all documents and materials upon which Mr. Soule relied in reaching his
opinions. Any and all of the foregoing may be used as Exhibits at trial to support the
testimony of Mr. Soule.
2)
28660 S.

John

Johnson, P.E., of Johnson Engineering Services, Inc., located at

WK Anderson Road, Gresham, Oregon 97080, telephone (503) 492-8424.

Attached hereto as Exhibit "C" are documents setting forth a full and complete
statement of the opinions Mr. Johnson intends to offer, together with a listing of the
data and other information considered and relied upon by Mr. Johnson, as well as a
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detail of his qualifications, publications, prior testimonies and compensation. Attached
hereto as Exhibit "D" is a copy of correspondence between undersigned counsel and
Mr. Johnson, materials prepared by or generated by Mr. Johnson, a copy of materials
obtained by Mr. Johnson from others, and a copy of all documents and materials upon
which Mr. Johnson relied in reaching his opinions. Any and all of the foregoing may be
used as Exhibits at trial to support the testimony of Mr. Johnson.
Defendant Prouty reserves the right to supplement these expert witness
disclosures subject to presentation of new facts and/or evidence as discovery in this
matter is ongoing.
Dated this

/6~

day of September, 2009.

RINGERT LAW CHARTERED

BY:

g,-p~
David P. Claiborne

-3

001083

CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of, 2009, a true and correct copy of the
foregoing was served upon all parties listed below by:

~
()

U.S. Mail, postage prepaid
hand delivery

()
()

express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
James J. Davis
406 W. Franklin Street
P.O. Box 1517
Boise, ID 83701

2~P(£:z:?
David P. Claiborne

-4

001084

on Engineering Services,
John E. Johnson, P.E.

28660 SEW. K. Anderson Rd.
Gresham, Oregon 97080

Phone(503)492-8424
FAX (503} 492-8425

September 3, 2009
Mr. James G. Reid
Ringert Law
455 South Third Street
Boise, ID 83701
Re: John Stem v Garden City, ID and Wesley Prouty

I have been retained by counsel for one of the defendants in this case, Mr. Wesley Prouty, to
prepare this expert report. I have been asked to review the available evidence and provide an
expert opinion to the cause and contributors to the accident involving the plaintiff in this matter,
Mr. John Stem.

Background
My curriculum vitae is attached to this report as Exhibit A. As shown more fully in my CV, I have
a BS in Mechanical Engineering and was employed by Hyster Company for 21 years in design,
test, and research of powered industrial trucks (AKA lift trucks, forklifts) of many types. I worked
with codes and standards relative to powered industrial trucks and reviewed operating manuals,
service manuals, training materials, spedfications, product brochures, and other materials
produced by Hyster Company. I also redesigned all of the warning labels used on all Hyster
products to conform to the ANSI 2535.4 standard for on-product warning labels. Hyster
Company produces a wide range of lift trucks of various types with lift capacities ranging from
2000 pounds to over 100,000 pounds. While employed by Hyster Company I visited many
customer locations where lift trucks were in use and have observed material handling operations
of many types.
In 1994 I started my own consulting firm, Johnson Engineering Services, Inc., providing
engineering and accident investigation expertise in products liability litigation and in design review
and consulting. I have investigated accidents in a wide range of applications with a variety of
types of lift trucks and other mobile industrial equipment. My testimony history is included with
my CV.
I have participated in US and international safety standards committees for more than eighteen
years. I have been designated as an expert in this field to serve as a US delegate to ISO. My
work on safety standards has included rewriting sections of existing standards and formulation of
new standards. I authored the current operator training section of ITSDF/ANSI/ASME 856.1
Safety Standard for Low Lift and High Lift Trucks. Proper operator training is an important factor
in the safe operation of a powered industrial truck to avoid accidents.
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Materials

1.

Second Amended Complaint

2.

Deposition transcript of Lance Anderson

3.

Deposition transcript of Wesley Prouty

4.

Deposition transcript of Heath Compton

5.

Deposition transcript of Robert E. Ruhl

6.

Deposition transcript of Gerald Rhinehart

7.

Report of Lance Anderson

8.

Letter of August 3, 2007 by Mr. Prouty to Garden City

9.

Garden City Records identified as DGC-3005 through DGC-3070

1 0. US Department of Labor, OSHA records produced in discovery by Plaintiff
11. OSHA 29 CFR 1910.178 Powered industrial trucks
12. ANSI/ITSDF B56.1-2005 Safety Standard for Low Lift and High Lift Trucks
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Summary of Opinions
The opinions summarized below and further discussed in this report are my opinions based on
a review of the materials listed above, my previous forklift truck industry experience, standards
and regulations for powered industrial trucks (forklifts, lift trucks), industry use of these types of
trucks, the information available about this accident, and my education, training and
experience:

1.

Mr. Stem's employer, Custom Rock Tops, failed to verify that the operating conditions
including all surface conditions such as the water line cover were sufficient for safe lift
truck operation.

2.

Mr. Stem's employer, Custom Rock Tops, provided a lift truck that was equipped with a
special boom attachment and a clamp to lift slab material. However, the Custom Rock
Tops failed to make sure the lift truck had adequate capacity when used with these nonstandard attachments.

3.

Mr. Stem's employer, Custom Rock Tops, failed to provide proper training for the lift truck
operators in this workplace.

4.

Custom Rock Tops could have prevented this accident and the injury to Mr. Stem by
complying with the Safety Standards and Regulations for the use of powered industrial
trucks in the workplace.

5.

There was sufficient information on the capacity plate of the lift truck to easily determine
the approximate weight on one wheel of the lift truck.

6.

The lift truck operator, Mr. Jung, failed to make sure the surface conditions were sufficient
for safe operation of the lift truck.

7.

The lift truck operator, Mr. Jung, failed to make sure that personnel were clear of the area
around the lift truck while lifting and moving a load.

8.

Custom Rock Tops, Mr. Stem's employer, had the responsibility for providing a safe
workplace for the use of the lift trucks in this workplace. Custom Rock Tops also had the
first-hand knowledge of the materials to be moved, the weights of these materials, the
specific lift truck being used, the equipment added to the lift truck and the personnel who
would operate the lift truck. Others, including Mr. Prouty, would not have the same
knowledge of the work to be performed, would not have the responsibility as an employer
of Mr. Stem and Mr. Jung, or the authority to direct the work of Custom Rock Tops.
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Accident Description
Mr. John Stem was employed by Custom Rock Tops in Garden City, Idaho. On November 29,
2006 Mr. Stem and Mr. Marc Jung, also employed by Custom Rock Tops, were unloading
material from a delivery truck. Mr. Jung was operating a Hyster E50B electric powered lift truck to
move the material. As Mr. Jung backed up with the lift truck and the load, the left front wheel was
driven over a water line cover and the cover broke. The wheel of the lift truck fell into the water
line hole and the lift truck subsequently tipped over onto its left side. Mr. Stem was injured when
the lift truck struck him as it fell.

Subject Hyster ESOB Lift Truck
The Hyster E50B lift truck is an electrically powered, counterbalanced, center control, four
wheel forklift designed to lift, transport, and stack materials. It has a basic capacity of 5000
pounds at a 24 inch load center. The lift truck steers by the rear wheels, which do not provide
braking. The front axle is the drive axle and is equipped with brakes. The front axle carries
almost the entire weight of the lift truck and the load when the lift truck is either carrying a full
capacity load or is carrying a load at extended load center. Load center is the distance from
the front face of the forks to the center of gravity of the load. The larger the load center, the
less weight capacity for safe operation.

The subject lift truck was equipped with a three stage lifting mast with a lift height of 225
inches. It also had an optional side shift carriage. The capacity plate shows a rating of
approximately 3500 pounds at a load center of 20 inches for this mast and the optional
carriage. (The photographs of the capacity plate do not clearly show the capacity rating for 24
inch load center.) At the time of this accident there was a lifting device mounted on the forks to
act as an extended "boom" and was equipped with a clamp to pick up slab material. This lift
truck did not have capacity rating for the boom attachment. If the lift truck had been properly
rated for this boom attachment, the actual load capacity would have been significantly less
than 3500 pounds. From the post accident photographs taken by the Police Department the
boom appears to be extended roughly eight feet (96 inches) and the forks were raised to
roughly 12 feet (144 inches) or more at the time the lift truck tipped over. This combination of
extreme load center and the additional weight of the boom device places a higher load on the
front wheels of the lift truck.
The capacity plate shows a total truck weight of 10,220 pounds with no load. With no load on
the forks, the weight is approximately the same on the front and rear axles. The unloaded lift
truck has approximately one fourth of the total weight on each wheel, or roughly 2500 pounds
per wheel. With a significant weight load in the clamp and the clamp extended to the distance
shown in the photographs, most of the weight of the lift truck will be on the front wheels and
each wheel will support roughly half of the weight on the front axle. At the time of this accident
the left front wheel was loaded to more than 5000 pounds when it rolled over the water line
cover.
Operation of lift trucks like the Hyster E50B is unlike the operation of a typical highway motor
vehicle. Therefore, for this reason and others, the operator of a lift truck must be properly
trained to operate the lift truck in compliance with the manufacturer's instructions, the
employer's safe work practices, and instructions contained in applicable standards and codes.
Federal OSHA 29 CFR 1910.178 and ANSI/ASME B56.1 include safe operating instructions
for the operator.
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Applicable Standards and Codes
The applicable standard for lift trucks in the United States is ANSI/ASME B56.1 Safety
Standard for Low Lift and High Lift Trucks written and maintained by the 856.1 subcommittee.

The ANSI/ASME B56.1 Safety Standard for Low Lift and High Lift Trucks has two major
sections; one for the user (the operator and the employer) and a section of design and
construction for the lift truck manufacturer. The standard includes:
4.2 Modifications, Nameplates, Markings, and Capacity
4.2.1 Except as provided in para. 4.2.2, no modifications or alterations to a powered
industrial truck that may affect the capacity, stability, or safe operation of the
truck shall be made without the prior written approval of the original truck
manufacturer or its successor thereof. When the truck manufacturer or its
successor approves a modification or alteration, appropriate changes shall be
made to capacity plates, decals, tags, and operation and maintenance manuals.
4.2.3 If the truck is equipped with a front-end attachment(s), including fork extensions,
the user shall see that the truck is marked to identify the attachment(s), show
the weight of the truck and attachment combination, and show the capacity of
the truck with attachment(s) at maximum elevation with the load laterally
centered.
4.2.5 The user shall consider that changes in load dimension may affect truck
capacity.
4.4 Stability
4.4.1 Experience has shown that high lift trucks that comply with the stability
requirements stated in para. 7.6 are stable when properly operated. However,
improper operation, faulty maintenance, or poor housekeeping may contribute to
a condition of instability and defeat the purpose of the Standard.
4.4.2 Some of the conditions that may affect stability are: ground and floor conditions,
grade, speed, loading (trucks equipped with attachments behave as partially
loaded trucks even when operated without a load on the attachment), battery
weight, dynamic and static forces, and the judgment exercised by the operator.
4.18 Operator Qualifications
Only trained and authorized persons shall be permitted to operate a powered
industrial truck. Operators of powered industrial trucks shall be qualified as to
visual, auditory, physical, and mental ability to operate the equipment safely
according to para. 4.19 and all other applicable parts of para. 4.
4.19 Operator Training
4.19.2 The operator training program should include the user's policies for the site
where the trainee will operate the truck, the operating conditions for that
location, and the specific truck the trainee will operate. The training program
shall be presented to all new operators regardless of previous experience.
4.19.3 The training program shall inform the trainee of the following:
a) The primary responsibility of the operator is to use the powered industrial
truck safely following the instructions given in the training program.
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b)

Unsafe or
oper operation of a powered indu al truck can result in
1 death or serious injury to the operator or others
2 damage to the powered industrial truck or other property

4.19.4 The training program shall emphasize safe and proper operation to avoid injury
to the operator and others and prevent property damage, and shall cover the
following areas:
(a) fundamentals of the powered industrial truck(s) the trainee will operate,
including
(3)
significance of nameplate data, including rated capacity, warnings, and
instructions affixed to the truck
(4)
operating instructions and warnings in the operating manual for the truck,
(9)
load handling capacity, weight and load center
( 10) stability characteristics with and without load, with and without
attachments
(12) load handling capabilities, forks, attachments
(b)
operating environment and its effect on truck operation, including
(1)
floor or ground conditions including temporary conditions
(10) other special operating conditions and hazards that may be encountered
5 OPERATING SAFETY RULES AND PRACTICES
5.1 Operator Responsibility
5.1.1 Safe operation is the responsibility of the operator.
5.1.2 The operator shall develop safe working habits and also be aware of hazardous
conditions in order to protect himself, other personnel, the truck, and other
material.
5.1.3 The operator shall be familiar with the operation and function of all controls and
instruments before undertaking to operate the truck.
5.1.4 Before operating any truck, truck operators shall have read and be familiar with
the operator's manual for the particular truck being operated and they shall also
abide by the safety rules and practices in paras. 5.2 through 5.5.
5.1.5 Before operating any truck, the operator shall be familiar with unusual operating
conditions that may require additional safety precautions or special operating
instructions.
5.2 General
5.2.6 Understand truck limitations and operate the truck in a safe manner so as not to
cause injury to personnel. Safeguard pedestrians at all times.
5.2.21 Do not add to, or modify, the truck.
5.4 Loading
5.4.1 Handle only stable or safely arranged loads.
(a) When handling off-center loads that cannot be centered, operate with extra
caution.
(b) Handle only loads within the capacity of the truck.
(c) Handle loads exceeding the dimensions used to establish truck capacity
with extra caution. Stability and maneuverability may be adversely affected.

5.4.5 The handling of suspended loads by means of a crane arm (boom) or other
device can introduce dynamic forces affecting the stability of a truck that are not
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considered i
tability criteria of para. 7.6. Gra
nd sudden starts, stops,
and turns can cause the load to swing and create a hazard.
When handling suspended loads:
(a) do not exceed the truck manufacturer's capacity of the trucks as equipped
for handling suspended loads
(c) transport the load with the bottom of the load and the mast as low as
possible
(d) with load elevated, maneuver the truck slowly and cautiously, and only to
the extent necessary to permit lowering to the transport position

The Federal OSHA regulations for the use of powered industrial trucks are given in 29 CFR
1910.178 and include rules for operators:
(a)(5) If the truck is equipped with front-end attachments other than factory installed
attachments, the user shall request that the truck be marked to identify the attachments
and show the approximate weight of the truck and attachment combination at maximum
elevation with load laterally centered.
(I) Operator training. (1) Safe operation. (i) The employer shall ensure that each
powered industrial truck operator is competent to operate a powered industrial truck
safely, as demonstrated by the successful completion of the training and evaluation
specified in this paragraph (I).
(ii) Prior to permitting an employee to operate a powered industrial truck the
employer shall ensure that each operator has successfully completed the training
required by this paragraph (I) ....
(1)(3) Training program content. Powered industrial truck operators shall receive initial
training in the following topics, except in topics which the employer can demonstrate are
not applicable to safe operation of the truck in the employer's workplace.
(1)(3)(i)(A) Operating instructions, warnings, and precautions for the types of truck the
operator will be authorized to operate;
(1)(3)(i)(G) Fork and attachment adaptation, operation, and use limitations;
(1)(3)(i)(H) Vehicle capacity;
(1)(3)(i)(I) Vehicle stability;
(1)(3)(i)(M) Any other operating instructions, warnings, or precautions listed in the
operator's manual for the types of vehicle that the employee is being trained to operate.
(1)(3)(ii) Workplace-related topics:
(1)(3)(ii)(A) Surface conditions where the vehicle will be operated;
(1)(3)(ii)(B) Composition of loads to be carried and load stability;
(1)(3)(ii)(D) Pedestrian traffic in areas where the vehicle will be operated;
(1)(3)(ii)(I) Other unique or potentially hazardous environmental conditions in the
workplace that could affect safe operation.
Instructions and warnings regarding these topics in ANSI/ASME 856.1 and in Federal OSHA
29 CFR 1910.178 are provided in the Operator's Manual for the Hyster E508 lift truck and on
labels applied to the lift truck.
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Discussion
Safe operation of lift trucks in the workplace is the responsibility of the employer as required by
OSHA 29 CFR 1910.178 Powered industrial trucks. The employer must make sure the lift
truck is safe to be operated in the workplace and that conditions in the workplace are
appropriate for the use of lift trucks. The employer has first-hand knowledge of the workplace
and the materials to be moved by lift trucks.
The employer, Custom Rock Tops, provided a lift truck that was equipped with a special boom
attachment and a clamp to lift slab material. However, the employer failed to make sure the lift
truck had adequate capacity when used with these non-standard attachments, and the
employer failed to verify that the operating conditions including all surface conditions such as
the water line cover were sufficient for safe lift truck operation.
Operator training is vital to the safe use of a lift truck. It is the responsibility of the employer to
provide operator training, as prescribed in Federal Regulation 29 CFR 1910.178, prior to the
operator being permitted to operate a lift truck in the workplace. The operator must then follow
the employer provided training in operation of the lift truck.
The lift truck operator, Mr. Jung, was not properly trained. Proper training as required by
OSHA 1910.178 and 856.1 would have provided the operator with instruction regarding floor
loading and surface conditions. The operator would have been instructed regarding the load
capacity rating for weight and load center, and that increased load center affects floor loading
and stability. The operator would have been informed that no one should be near the lift truck
when handling a load. The operator would also been informed that suspended loads require
specific operation considerations

Th is report provides my understanding of the incident facts and my opinions in this matter
based on the information available to me as of this date. I reserve the right to amend, add to,
or revise rqy opinions if new or additional information becomes available. Johnson
Engineering Services, Inc. charges $300 per hour for engineering services, plus expenses
billed a.t c9st. }-go not hje anY:,Publications.
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CURRICULUM VITAE
John E. Johnson, P.E.
Johnson Engineering Services, Inc.
28660 SE W K Anderson Rd.
Gresham, OR 97080-6910
Phone (503) 492-8424
Fax (503) 492-8425
Education and Professional Registration
BS Mechanical Engineering, Portland State University June 1976
Registered Professional Engineer, Mechanical Oregon No. 11182 July 1981
Society Participation
Human Factors and Ergonomics Society -HFES
Society of Automotive Engineers -SAE
American Society of Mechanical Engineers -ASME
Participation in Safety Standards and Recommended Practices
American Society of Mechanical Engineers ASME (now under ITSDF)
ASME 8SCS
Board on Safety Codes and Standards, member at large
ASME B56
Powered and Nonpowered Industrial Trucks
ASME 856.1
Low Lift and High Lift Trucks
ASME B56.6
Rough Terrain Forklift Trucks
ASME 856.11 Standardization of Powered and Nonpowered Trucks, Chairman
ASME B56.12 Scrubbers and Sweepers
ASME 856.14 Self Powered Vehicle Mounted Forklifts
Industrial Truck Standards Development Foundation ITSDF (formerly under ASME)
ITSDF B56
Powered and Nonpowered Industrial Trucks
Low Lift and High Lift Trucks
JTSDF 856.1
Rough Terrain Forklift Trucks
JTSDF B56.6
ITSDF 856.11 Standardization of Powered and Nonpowered Trucks, Chairman
ITSDF 856.12 Scrubbers and Sweepers
ITSDF 856.14 Self Powered Vehicle Mounted Forklifts

International Standards Organization ISO
ISO/TC 110/SC 1 Definitions and Nomenclature, member of US delegation
ISO/TC 110/SC 2 Safety of Powered Industrial Trucks, member of US delegation
ISO/TC 110/SC 2 WG2 Safety Code
ISO/TC 110/SC 2 WG4 Control Symbols, Safety Signs and Hazard Pictorials
ISO/TC 110/SC 2 WG5 Visibility, Working Group Chairman
Industrial Truck Association ITA
General Engineering Committee (When employed by Hyster/NMHG), GEC Advisory Committee
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June 1994 JOHNSON ENGINEERING SERVICES
Consulting engineer in privately owned business, June 17, 1994.
June 1973 to June 1994
NACCO Materials Handling Group, Inc.
Hyster-Yale
Hyster Company

January 1994 to June 1994
May 1989 to December 1993
June 1973 to May 1989

Jan 1993

Supervising Engineer, Product Assurance: Participate in Standards and Recommended Practices writing
organizations. Coordinate Engineering Department responsibilities for technical literature review, warnings,
computer graphics, product codes and standards. Technical assistance and support in product litigation.
Coordinate various projects.

April 1990

Senior Engineer, Product Assurance & After Market Services: Provide expertise and assistance to the
Engineering Department on product design and safety codes, warnings, and computer graphics. Provide
technical assistance and support in product litigation. Coordination of assigned projects.

Jan 1989

Project Engineer, Product Standards and Codes: Provide expertise and assistance to the Engineering
Department on product design and safety codes. Project Engineer on assigned projects.

April 1986

Project Engineer, Test: S70-120XL lift truck series. Test and development of a new 7000-12,000 lb.
capacity lift truck series. Extensive structural analysis and development; testing of gas and diesel engines,
powershift transmission, brakes, cooling system, hydraulic system, front-end equipment. Supervision of
engineers, technicians, and mechanics. Participated in initial build of production trucks in Berea, Kentucky
plant.

Jan 1984

Project Engineer, Test: Operator Restraint Development. Investigation of lift truck tipovers and development
of a system to reduce injuries. Extensive development program including anthropomorphic test dummies, biomechanics, dynamics, video and high speed photography, and field surveys; coordinating efforts of various
departments and supervising engineers, technicians, and mechanics.

July 1983

Test Engineer: Test and development of electric-powered pallet handlers, in addition to completion of
previous projects. Prototype assembly and problem solving, durability and performance testing, stress
analysis, structural development. Supervision of engineer, technician, and mechanic.

April 1981

Test Engineer: Front-end equipment durability, performance, and development. Extensive structural
analysis and development, including fatigue life prediction and evaluation of actual usage cycles.
Performance testing to applicable codes and standards. Comprehensive report writing, mechanic and
technician supervision, project coordination.

Jan 1979

Test Engineer: Various projects from component evaluation to product model series. Lift truck durability,
performance, and development; 15,000-35,000 lb. capacity. Projects required detailed report writing and
documented correspondence with Design and Service. Assisted in problem solving of customer trucks on
location as requested by Service.

May 1978

Test Engineer: Coordinating and conducting tests, component evaluation, daily records, monthly project
status reports, supervision of mechanics.

June 1976

Design Engineer: Front-end equipment design; hydraulics, structures, fabrication, castings, and machining.
Supervision of drafters.

June 1973

Hyster/PSU Co-Op Program: Full time for six quarters: Worked in seven departments throughout
Engineering. Part-time drafter for four quarters while attending PSU.
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EXPERT TESTIMONY HISTO
John E. Johnson, P.E.

Client
Attorney

Case Name

Date

Location

2005

January 5
January 19
January 26
February 15
April 18
May 20
June 1-2
June 16
June 30
August 4
September 19
September 27
October 13
November 16
December 2
December 20

San Jose, CA
Phoenix, AZ
Redwood City, CA
Dallas, TX
St. Louis, MO
Gresham, OR
Rome, GA
San Francisco, CA
Raleigh, NC
Portland, OR
Portland, OR
Detroit, Ml
Milwaukee, WI
Jersey City, NJ
Portland, OR
Philadelphia, PA

D
D
D
D
D
D
D
D
D
D
D
D
D
D
D
D

Feliciano v Toyota
Beville v Ford
Feliciano v Toyota
Bolt v Toyota
Dameris v Weise
Beard v Graebel
Custer v Terex
Greene v MMH
Singleton v Lull
Cantu v Crown
Baggett v Gradall
Coburn v Crown
Long v Raymond
Albarracin v Crown
Freeman v Caterpillar
Santiago v Clark

2006

January 19
January 20
February 15
April 12
August 13
August 10
August 15
August 17
September 28

Philadelphia, PA
Troy, Ml
Auburn, IN
Portland, OR
Portland, OR
El Paso, TX
Philadelphia, PA
Troy, Ml
El Paso, TX

D
D
D
D
D
D
D
D
D

Santiago v Clark
Uhl v Komatsu
Coburn v Crown
Miller v Terex/Baraga
Stephens v Crown
Macias v BT PrimeMover
Airey v Toyota
Uhl v Komatsu
Macias v BT PrimeMover

2007

January 5
January 18
January 25
January 26
February 6
February 22
March 6
March 22
April 9
May21,22
May 25
June 7
June 13
June 21
July 11
August 3
September 25
September 26
November 1

Portland, OR
Portland, OR
Kansas City, MO
Kansas City, MO
Queens, NY
Kansas City, MO
Independence, MO
Saratoga, CA
Chicago, IL
Lebanon, PA
Los Angeles, CA
Little Rock, AR
Nashville, TN
New Orleans
Newark, NJ
Pittsburg, PA
Portland, OR
San Francisco, CA
Seattle, WA

D
D
D
D
D
D
D

White v Crown
Shelmon v Moffett
Harvey v Toyota
Payne v Crown
Ozoria v TCM
Kersting v Buckhorn
Payne v Crown
Vyborrny v Tanimura & Antle
Porter v Crown
Keener v NMHG
Nance v Pettibone
Freeman v Caterpillar
Dunn v MCFA
Peters v Nissan
Lara v Crown
Gagnon v Teledyne
Hermansen v States Logistics
Mahon v Crown
Sanchez v SYSCO
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2008

2009

December 18

Covi

D

January 2
February 8, 11
February 26
March 7
April 1
April 3
May 22
May 28
August 1
September 17
October 14

Boston, MA
Boston, MA
Gresham, OR
New Orleans, LA
South Bend, IN
Wayne, PA
Chicago, IL
Spokane, WA
Mt. Laurel, NJ
Portland, OR
Portland, OR

D
D
p
D
D
D
D
D
D
D

Gagnon v Teledyne
Gagnon v Teledyne
Lane v Symons
Peters v Nissan
Inlow v Toyota
Kolakowski v Crown
Bailey v Komatsu
Christeson v DAL-Tile
American Fire v South Jersey Lift
Price v Yale
Arnold v Toyota

March 30
June 26

Portland, OR
Chicago, IL

D
D

Cortez v Hyster
Leake v Raymond

p

***
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JAMES J. DAVIS
Attorney at Law
406 W. Franklin St.
P. 0. Box 1517
Boise.ID 83701-1517
Telephone: (208) 336-3244
Facsimile: (208) 336-3374

0

Email: jdavis@davisjd.com

ISB #2185
Attorney for Defendant City of Garden City, Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AI\JD FOR THE COUNTY OF ADA

JOHN STEM,

)
)

Plaintiff,

)

Case I\Jo. CV Pl 0806177

)

vs.

)
)

CITY OF GARDEN CITY, IDAHO)
and WESLEY C. PROUTY,
)

DEFEI\JDANT CITY OF GARDEN CITY'S
MOTION TO STRIKE

)

Defendants. )

___________ )
COMES NOW Defendant City of Garden City, Idaho, by and through its
attorney of record, James J. Davis, pursuant to Idaho Rules of Civil Procedure 12(f),
16(i), and 37(b)(2)(G) and 56(e), and Idaho Rules of Evidence 103(a)(1 ), 104, and 72,
and moves this Court to strike:
(1) The following two sentences from Paragraph 8 of the Affidavit of Mark
Hedge (filed December 2, 2009):
This hole weakened the lid and made it more susceptible to
breaking when stressed by a load, as from being run over

DEFENDANT CITY OF GARDEN CITY'S MOTION TO STRIKE, Page 1

(
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by a forklift. The photographs of the lid in this case show
that there were cracks radiating from the underside of the
hole, which could have pre-existed the accident and made
it more susceptible to breaking, but which would not have
been seen without removing the lid for inspection.
(2)

Any portion of the Deposition of Mark Hedge in which his

deposition testimony may be construed to be consistent with the two sentences from
Paragraph 8 of his Affidavit, quoted above,
(3)

Affidavit of Jeffrey Block, and

(4)

Deposition of Wesley C. Prouty, taken in Jung v. Prouty, in the

District Court of the Fourth Judicial District of the State of Idaho, in and for the County of
Ada, Case No. CV Pl 0821793.
This Motion is made and based upon the Memorandum in Support of Defendant City of
Garden City's Motion to Strike filed contemporaneously herewith, together with other
authorities which may hereafter be filed.
ORAL ARGUMENT IS REQUESTED.
DATED this 4th day of December, 2009.

DEFENDANT CITY OF GARDEN CITY'S MOTION TO STRIKE, Page 2
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 4th day of December, 2009, I served a
true and correct copy of the foregoing DEFENDANT CITY OF GARDEN CITY'S
MOTIOI\J TO STRIKE upon the following attorneys by depositing copies thereof in the
United States Mail, postage prepaid, in envelopes addressed to said attorneys at the
following addresses:
Douglas W. Crandall
Jeffrey Sheehan
420 W. Main St., Ste. 206
Boise, ID 83702
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
James G. Reid
David P. Claiborne
Ringert Law Chtd.
455 S. Third
P. 0. Box 2773
Boise, ID 83701-2773
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JAMES J. DAVIS
Attorney at Law
406 W. Franklin St.
P. 0. Box 1517
Boise, ID 83701-1517
Telephone: (208) 336-3244
Facsimile: (208) 336-3374
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Email: jdavis@davisjd.com

ISB #2185
Attorney for Defendant City of Garden City, Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,

)
)
Plaintiff,
)
)
vs.
)
)
CITY OF GARDEN CITY, IDAHO)
and WESLEY C. PROUTY,
)
)
Defendants. )
)

Case No. CV Pl 0806177
MEMORANDUM IN SUPPORT OF
DEFENDANT CITY OF GARDEN CITY'S
MOTION TO STRIKE

___________

In opposition to Defendant City of Garden City's Motion for Summary
Judgment and co-Defendant Wesley C. Prouty's Second Motion for Summary
Judgment, Plaintiff John Stem has filed the Affidavits of Mark Hedge and Jeffrey Block
and portions of the Deposition Transcripts of Mark Hedge and Wesley C. Prouty (taken
in Jung v. Prouty). Portions of the Affidavit of Mark Hedge are not admissible because
he is either not qualified to give the expert opinions offered or the testimony is not based
on scientific, technical or other specialized knowledge.

Similarly, to the extent that

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN CITY'S
MOTION TO STRIKE, Page 1
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portions of the Deposition of Mark Hedge can be construed to be similar to the
information sought to be stricken from his Affidavit, the deposition testimony is also
inadmissible. In addition, the Affidavit of Jeffrey Block must be stricken because Jeffrey
Block was not timely disclosed as an expert witness. Finally, portions of the Deposition
of Wesley Prouty, taken in an action in which Garden City is not a party, are not
admissible against Garden City in this action because they are hearsay. As a result,
each of the items identified above must be stricken.
Mark Hedge
In Paragraph 8 of the Affidavit of Mark Hedge (filed December 2, 2009),
Hedge states:
The water meter lid that broke in this case had an
unreinforced hole, apparently to facilitate 'touch reading' of
the water meter without the necessity of removing the lid.
This hole weakened the lid and made it more susceptible to
breaking when stressed by a load, as from being run over
by a forklift. The photographs of the lid in this case show
that there were cracks radiating from the underside of the
hole, which could have pre-existed the accident and made
it more susceptible to breaking, but which would not have
been seen without removing the lid for inspection.
The second and third sentences of Paragraph 8 must be stricken for several reasons.
Hedge is not a qualified expert witness. While Hedge's Affidavit does not provide his
qualifications, he is a practicing civil engineer. Deposition of Mark L. Hedge ("Hedge
Deposition"), pp. 8-12. 1 Hedge testified in his deposition that he is not a metallurgist.

The cited pages are attached to the Supplemental Affidavit of James J. Davis
in Support of Defendant City of Garden City's Motion for Summary Judgment ("Davis
Supplemental Affidavit") as Exhibit K.
1

MEMORANDUM IN SUPPORT OF DEFENDANT CITY OF GARDEN CITY'S
MOTION TO STRIKE, Page 2
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Hedge Deposition, p. 67. 2 Hedge, therefore, lacks the qualifications necessary to give
an opinion as to whether a hole in the meter lid made it more susceptible to breaking. 3
The third sentence of Hedge's Affidavit is similarly inadmissible. Hedge
states that in photographs he has seen of the water meter lid, "there were cracks
radiating from the underside of the hole." The photographs show that the water meter
lid broke into six pieces, but it does not show any cracks in the lid. Color copies of the
photographs are attached to the Davis Supplemental Affidavit as Exhibit N. The Court
can observe the photographs on its own. There are no cracks.
Hedge continues to hedge (excuse the pun) that the non-existent cracks
"could have" pre-existed the accident. Assuming that there were cracks, and there are
not, Hedge is not qualified to determine the alleged cracks existed prior to the accident.
He is not a metallurgist. In addition, by the use of the words "could have" Hedge is not
opining that cracks actually did exist prior to the accident. It is pure speculation on his
part that they "could have" existed.

In the alternative, to the extent that Hedge's

Affidavit could be construed as lay opinion, it is inadmissible since it is not based on
scientific, technical, or other specialized knowledge.

Hedge's testimony would,

therefore, not assist the trier of fact.
It is proper for this Court to strike inadmissible evidence, including
proffered expert testimony.

2

!g.

3

Hedge also testified that the meter lid could have broken under the weight of
the forklift whether there was a hole or not. Reply Memorandum in Support of
Defendant City of Garden City's Motion for Summary Judgment, Argument I.B.
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... [T]he question of admissibility of affidavits under Idaho
Rule of Civil Procedure 56(e) is a threshold question to be
analyzed before applying the liberal construction and
reasonable inferences rules required when reviewing
motions for summary judgment. (citation omitted). The trial
court must look at the affidavit or deposition testimony and
determine whether it alleges facts, which if taken as true,
would render the testimony admissible. (citation omitted).
Shane v. Blair, 139 Idaho 126, 128, 75 P.3d 180 (2003).
In Carnell v. Barker Management, Inc., 137 Idaho 322, 48 P.3d 651 (2002), the Idaho
Supreme Court affirmed summary judgment to the defendants and the district court's
decision to strike the proffered affidavit of an expert witness filed in opposition to a
motion for summary judgment.
expert.

The expert in Carnell was a cause-and-origin fire

The district court struck the proffered expert affidavit for several reasons,

including that the expert was not qualified. The Supreme Court affirmed. 137 Idaho at
327-328.
To the extent that the Deposition of Mark Hedge may contain information
similar to that which is sought to be stricken from his Affidavit, Defendant Garden City
also seeks to strike it for the same reasons stated above.
Jeffrey Block.
The Affidavit of Jeffrey Block must be stricken because he was not timely
disclosed as an expert witness.

The Notice of Rescheduled Trial, Pretrial and

Telephonic Status Conference (filed April 6, 2009) required Plaintiff to disclose expert
witnesses by August 3, 2009. Jeffrey Block was not disclosed until his Affidavit was
filed on December 1, 2009.
In Carnell, the Idaho Supreme Court also affirmed the district court's
decision to strike the proffered expert affidavit on the basis that the expert had not been
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timely disclosed.

137 Idaho at 328.

It is, therefore, respectfully requested that the

Affidavit of Jeffrey Block be stricken.
Wesley Prouty.
When Stem was injured, the driver of the forklift was Marc Jung. He has
filed litigation against Wesley Prouty. Garden City is not a party to that action. Portions
of the Prouty Deposition in Jung v. Prouty have been offered by Stem. It is hearsay as
to Garden City and must be stricken. I.R.C.P., Rule 32(a) (a prior deposition may be
used against a party only if he was present or represented at the taking of the
deposition); I.R.E. 804(b)(1 ).
For the reasons stated above, the portions of the Affidavit and Deposition
of Mark Hedge, the entire Affidavit of Jeffrey Block, and the Deposition of Wesley
Prouty taken in Jung v. Prouty must be stricken.
DATED this 4th day of December, 2009.

JAM
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 4th day of December, 2009, I served a
true and correct copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANT
CITY OF GARDEN CITY'S MOTION TO STRIKE upon the following attorneys by
depositing copies thereof in the United States Mail, postage prepaid, in envelopes
addressed to said attorneys at the following addresses:
Douglas W. Crandall
Jeffrey Sheehan
420 W. Main St., Ste. 206
Boise, ID 83702
Emil Berg
5186
Arrow Junction
Boise, ID 83716
James G. Reid
David P. Claiborne
Ringert Law Chtd.
455 S. Third
P. 0. Box 2773
Boise, ID 83701-2773
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*
*

*
)
)

JOHN STEM,
Plaintiff,
VS.

CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

Case No. CV Pl 0806177

)
)

)
)
)
)

NOTICE OF NON-OPPOSITION
RE: GARDEN CITY'S MOTION
FOR SUMMARY JUDGMENT

)
)
*
*
*

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of
record, Ringert Law Chartered, and hereby provides notice of his non-opposition to
Defendant City of Garden City's Motion for Summary Judgment filed on or about
October 16, 2009.
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·7 ty of December, 2009.

Dated this - -

RINGERT LAW CHARTERED

BY:

C>Pc~
David P. Claiborne
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ti.day of December, 2009, a true and
correct copy of the foregoing was served upon all parties listed below by:
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U.S. Mail, postage prepaid
hand delivery

()
()

express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
James J. Davis
406 W. Franklin Street
P.O. Box 1517
Boise, ID 83701
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
Honorable Michael R. McLaughlin
District Judge
200 W. Front Street
Boise, ID 83702-7300

James G. Reid
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*
*
*

JOHN STEM,
Plaintiff,
vs.

CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV Pl 0806177

NOTICE OF JOINDER RE:
GARDEN CITY'S MOTION TO
STRIKE

*
*
*

NOW the Defendant, Wesley C. Prouty, by and through his attorneys of record,
Ringert Law Chartered, and hereby provides notice of its joinder in Defendant City of
Garden City's Motion to Strike filed on or about December 4, 2009. By said joinder,
Defendant Prouty requests entry of the relief requested by Defendant Garden City in
said Motion, for the same reasons identified by Defendant Garden City in its Affidavit
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Affidavit and Memorandum submitted in support of said Motion.
-Jfh

Dated this

I - day of December, 2009.

RINGERT LAW CHARTERED

'

BY:

1=>£~->
David P. Claiborne
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correct copy of the foregoing was served upon all parties listed below by:
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hand delivery

()
()

express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
James J. Davis
406 W. Franklin Street
P.O. Box 1517
Boise, ID 83701
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
Honorable Michael R. McLaughlin
District Judge
200 W. Front Street
Boise, ID 83702-7300

James G. Reid
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RINGERT LAW CHARTERED
455 S. Third, P. 0. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
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Attorneys for Defendant Wesley C. Prouty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHN STEM,
Plaintiff,

1,s.
CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

*
*
*
)
)
)
)
)
)
)
)
)
)
*
*
*

Case No. CV Pl 0806177

MEMORANDUM IN OPPOSITION
TO PLAINTIFF'S CROSS-MOTION
FOR PARTIAL SUMMARY JUDGMENT
AGAINST DEFENDANT PROUTY

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of
record, Ringert Law Chartered, and submits t~Iis memorandum in opposition to
Plaintiff's Cross-Motion for Partial Summary Judgment against Defendant Prouty, filed
on or about December 1, 2009.
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I.
ARGUMENT

Defendant Prouty submits that summary judgment should not be entered in favor
of Plaintiff for the reasons set forth in the Memorandum and Reply Memorandum
advanced by Defendant Prouty relative to Defendant Prouty's Second Motion for
Summary Judgment, which argument and supporting materials is hereby incorporated
herein by reference.
Additionally, Defendant Prouty files herewith the Affidavit of Counsel Re:
Plaintiff's Cross-Motion for Partial Summary Judgment. Said Affidavit provides
additional grounds upon which summary judgment ought not be granted in favor of
Plaintiff. Specifically, it contains the report of engineer Scott Soule, who opines that the
addition of the third overhead service door to the subject premises in 1994, and any
change in use resulting therefrom, would not have required a code review or site
engineering of the entire premises, including the loading and unloading area. As such,
an issue of fact would be presented as to interpretation of the building code thereby
precluding summary judgment to be entered in favor of Plaintiff. Notwithstanding this
argument, the Court should understand that it is Defendant Prouty's position that the
opinions of the experts, whether it be experts retained by Plaintiff or Defendants, as to
the necessity of completing site engineering to obtain the building permit in 1994 is
irrelevant in that Garden City, as the authority issuing the building permit, has
affirmatively indicated that it would not have required any such engineering as a

MEMORANDUM IN OPPOSITION TO PLAII\JTIFF'S CROSS-MOTION FOR PARTIAL
SUMMARY JUDGMENT AGAINST DEFENDANT PROUTY -2
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prerequisite to issuance of the building permit to construct the third overhead door on
the building.

11.
CONCLUSION

For the above and foregoing reasons, Plaintiff's Cross-Motion for Partial
Summary Judgment against Defendant Prouty ought to be denied.
Dated this

tfj; tJ. day of December, 2009.
RINGERT LAW CHARTERED

BY:

1--;;;&?~ ·
David P. Claiborne
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()
()
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express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
James J. Davis
406 W. Franklin Street
P.O. Box 1517
Boise, ID 83701
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
Honorable Michael R. McLaughlin
District Judge
200 W. Front Street
Boise, ID 83702-7300
David P. Claiborne
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*

*
*

)

JOHN STEM,
Plaintiff,
VS.

CITY OF GARDEl'J CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

Case No. CV Pl 0806177

)
)
)

)
)
)

REPLY MEMORANDUM IN SUPPORT
OF DEFENDANT PROUTY'S SECOND
MOTION FOR SUMMARY JUDGMENT

)
)
)
*
*
*

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of
record, Ringert Law Chartered, and submits this Reply Memorandum in Support of
Defendant Prouty's Second Motion for Summary Judgment.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT PROUTY'S SECOND
MOTION FOR SUMMARY JUDGMENT -1

001118

I.
INTRODUCTION

Plaintiffs only surviving claim in this action against Defendant Prouty is a claim
of negligence per se under which Plaintiff argues that Defendant Prouty failed to obtain
a building permit when a third overhead service door was added to his building where a
forklift accident occurred that injured Plaintiff. Plaintiff argues that had a building permit
been obtained, site engineering would have been required by the City of Garden City,
and as a result thereof it would have been discovered that a water meter lid located in
the historical loading area behind the subject building was not capable of withstanding
the weight of a loaded forklift.
Without waiving any argument presented in Defendant Prouty's opening brief,
this reply addresses the misstatements of fact set forth by Plaintiff in its response, and
further addresses three central reasons that support entry of summary judgment in
favor of Defendant Prouty, to wit:
1.

There is a lack of any evidence that the City of Garden City would have

required site engineering relative to the addition of the third overhead service door in
1994;
2.

There is a lack of evidence that the historical loading area where the

subject accident occurred changed in use as a result of the addition of the third
overhead service door in 1994; and
3.

There is a lack of evidence that a building permit was not obtained for the

addition of the third overhead service door in 1994.
REPLY MEMORANDUM IN SUPPORT OF DEFEI\JDANT PROUTY'S SECOND
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For these reasons, it is appropriate for the Court to enter summary judgment in
favor of Defendant Prouty.

11.
MISSTATEMENTS OF FACT

There are a number of factual misstatements made by Plaintiff in its brief
opposing summary judgment. Many of the misstatements are not material to the
motions pending before the Court. However, at least two misstatements have material
relevance, and therefore, it is appropriate to bring it to the attention of the Court.
First, Plaintiff states that "it is uncontroverted that the water meter lid that broke
was only intended for light duty in a parking lot where loads would not exceed 2,000
pounds, not in an area where forklifts weighing 6,000 to 10,000 pounds were used for
loading and unloading trucks."

Plaintiff's Memorandum of Law in Opposition to

Defendants' Motions for Summary Judgment, at page 4. This statement is not

accurate. Rather, there is a lack of any evidence in this case as to the load bearing
capacity of the subject water meter lid. Garden City representative Robert Ruhl
provided testimony indicating his impressions of the water meter lid and its load bearing
capacity, but admitted he had no specialized knowledge or expertise as to its specific
capacities because the lid lacked any identifiers.

1

It is clear that Mr. Ruhl, as a

See Deposition of Robert Ruhl, at pages 63 through 64. Mr. Ruhl explains that
he does not remember the load capacity for the subject water meter lid and that it is "a
possibility" that its load bearing capacity was only 2,000 pounds. However, it is clear
that Mr. Ruhl lacks any specific knowledge as to the capacities of the subject water
meter lid.
1
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professional engineer with a degree in public administration, has no metalurgical
knowledge or other independent expertise with regard to the load bearing capacity of
the subject water meter lid. Moreover, the Court will recall that the only inscriptions on
the lid related to its origin of manufacture (i.e., China). Additionally, as has been
pointed out by Defendant Garden City in its briefing, Plaintiffs expert Mark Hedge has
no specific metalurgical knowledge and could likewise not provide any specific
testimony as to the load bearing capacity of the subject water meter lid. Clearly, the
load bearing capacity of the subject water meter lid is controverted, and there is a lack
of evidence establishing the same. Plaintiff will attempt to argue that Jeffrey Block can
testify as to the load bearing capacity of the lid, but it is notable that Mr. Block is not a
timely disclosed expert witness in this case and his opinions therefore ought not be
considered by the Court.
Second, Plaintiff contends that "the two pre-existing doors were installed in 1985,
when the building was originally constructed, and included backup loading docks with
the correct slope and surface to withstand use by forklifts." See Plaintiff's Memorandum
of Law in Opposition to Defendants' Motions for Summary Judgment, at page 5. While

it is well established that two overhead service doors were part of the original
construction of the building, there is a lack of any evidence to show that any loading
docks or concrete pads were included as part of the original construction. For a factual
basis for the allegation, Plaintiff cites to paragraph 18 of the Affidavit of Jeffrey Block.
While that Affidavit ought to be stricken in its entirety, Defendant Prouty notes that
paragraph 18 of the Block Affidavit simply indicates a controverted fact that the water
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valve cover in question was light duty and rated up to 2,000 lbs. It provides no
information whatsoever as to Block's personal knowledge as to the original construction
of the building in 1985. Later, at paragraph 22 of the Block Affidavit, Block indicates
that two overhead doors were constructed in 1985 and that they included backup
loading docks with a concrete ramp. However, Block provides no indication as to the
source of this information, or the basis upon which he has personal information of this
fact. Defendant Prouty submits that the record in this action is completely devoid of any
testimony from a person with knowledge that the original construction of the building in
1985 included installation of a concrete pad or "loading dock" just outside of the original
two overhead service doors. Any contention that the concrete pad now present behind
those two overhead service doors was part of the original engineering or construction of
the building, or that they were otherwise installed for purposes of loading safety, is
simply manufactured by the Plaintiff for his own convenience.

111.
ARGUMENT

A

There is a lack of evidence that the City of Garden City would have
required site engineering relative to the installation of a third overhead
service door in 1994.
Central to Plaintiff's negligence per se argument is that had Defendant

Prouty obtained a building permit in 1994, the City of Garden City would have required,
as a condition precedent to the issuance of a building permit, that site engineering of
the loading area where the subject accident occurred be conducted to ensure that the
surfaces and slopes were appropriate for the intended use of that area. Defendant
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Prouty submits that there is a lack of evidence that the City of Garden City would have
required any such degree of site engineering.
As to this issue, the statements of the City of Garden City are most
relevant as they were the public authority determining the terms upon which the building
permit was issued in 1994. In responses to Requests for Admission, the City of Garden
City has admitted that it has no record of requiring any site engineering as a
prerequisite for issuance of a building permit to install an overhead door at the subject
building. See Defendant City of Garden City's Answers and Responses to Defendant
Wesley C. Prouty's Second Set of Discovery Requests upon Defendant City of Garden
City, Idaho, at page 13. Furthermore, Garden City has stated in response to a Request

for Admission that
A building permit would have been required to install an
overhead door in 1994. Defendant City of Garden City,
Idaho's role in issuing the building permit is not to
determine whether site engineering was required under
the applicable Uniform Building Code. The extent to
which site engineering is required to safely design for
the installation of an overhead door is a matter of
engineering judgment. Defendant City of Garden City,
Idaho did not specifically require site engineering to
issue a building permit.
See Id., at pg. 14 (emphasis added). These represent the most definitive and on point

statements of the City of Garden City relative to its prerequisites for the issuance of a
building permit for the installation of a third overhead service door at the property in
1994. Clearly, Garden City would not have required that Defendant Prouty conduct any
site engineering to issue a building permit to add the overhead door in 1994. That is,
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Garden City would have issued the building permit even without the site engineering.
Under these circumstances, Defendant cannot be negligent per se for failing to obtain a
building permit as there is no causal connection between that alleged failure and the
ultimate harm that befell Plaintiff. Plaintiff implicitedly recognizes the same in its
responsive brief as it fails to even address the argument presented by Defendant
Prouty in its opening brief that the City of Garden City would not have required any site
engineering to issue the building permit.
In failing to address the requirements of the City of Garden City for
issuance of a building permit, Plaintiff simply relies upon opinion testimony of its expert
that site engineering would have been required to issue the building permit. However,
Mr. Hedge's opinion as to whether site engineering would have been required is
irrelevant because Mr. Hedge would not have been the person issuing the building
permit. The building permit was to be issued by Garden City. Garden City has
admitted that it would not have required site engineering to issue a building permit.
Therefore, any opinion testimony to the contrary would be irrelevant and immaterial. In
fact, Mr. Hedge admits that he has not discussed with any representative of Garden
City how it interpreted the Uniform Building Code. See Deposition of Mark Hedge, at
pg. 59-60.

B.

There is a lack of any evidence that the addition of the third overhead
service door in 1994 changed the use of the area where the subject
accident took place.
Central to Plaintiff's argument that site engineering would have been

required incident to the issuance of a building permit, Plaintiff submits that such would
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have been required because the addition of the overhead door materially changed the
use of the area where the accident took place. The evidence developed in this action
simply does not support this characterization. The uncontroverted facts in evidence
demonstrate that the area between the building and Fenton Street was regularly used
for loading and unloading product, including with the use of forklifts, as early as 1994,
and perhaps even before that time. It is uncontroverted that the original construction in
1985 included two overhead service doors to accommodate loading and unloading with
the use of forklifts. It is further uncontroverted that the entire area between the rear of
the building and Fenton Street was used as a loading and unloading area since 1985.
The record shows that trucks and trailers with product parked in this area, including in
the area where the subject accident occurred, and that product was then unloaded or
loaded with a forklift and driven in the area where this accident occurred. As a result,
the addition of the third overhead service door in 1994 did nothing to change the use of
the loading area. It simply provided another point of ingress and egress from the
building. Forklift operation continued in and after 1994, just as it had prior to 1994, in
the entire area between Fenton Street and the building. After 1994, forklift operation
simply had another point where they could access the building. However, Defendant
Prouty submits that the evidence is extremely clear that the area where the subject
accident took place did not materially change in use in any way whatsoever as a result
of the addition of a third overhead service door in 1994.
C.

There is a lack of evidence that Defendant Prouty failed to obtain a
building permit when the third overhead service door was added in 1994.
Relative to whether Defendant Prouty obtained a building permit when the
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additional service door was added in 1994, Defendant Prouty submits that there is a
lack of evidence that he failed to obtain a building permit. Given Plaintiff's negligence
per se claim, it is the Plaintiffs burden to come forth with facts demonstrating that a
building permit was not obtained. Clearly, Defendant Prouty did not personally obtain
the building permit. However, Defendant Prouty has been consistent in his statements
that a contractor was employed, and the contractor was responsible for obtaining the
building permit. Defendant Prouty has come forth with evidence showing that the
general contractor employed to install the third overhead service door was Freedom
Contractors. This testimony is supported by a ledger entry in Mr. Prouty's business
records showing payment to Freedom Contractors. Freedom Contractors is owned and
operated by Larry O'Leary. Mr. O'Leary admits that he has no information upon which
to contradict Mr. Prouty's testimony that Freedom Contractors installed the door. See
Deposition of Larry O'Leary, at pg. 36. In addition, Mr. O'Leary has testified that he has

never done a project that didn't have a permit. See Id., at pg. 14. Further, Mr. O'Leary
"guaranteed" that if he was doing something in 1994 in Garden City it would have been
permitted because his nephew worked for Garden City Planning and Zoning and kept
close track of "Uncle Larry." See Id. at pg. 29.
The above facts demonstrate that Prouty has come forth with evidence
showing that he hired Freedom Contractors to install the overhead service door and
relied upon Freedom Contractors to obtain the appropriate permits. Ukewise, Freedom
Contractors admits that it has no reason to dispute Prouty's testimony that it installed
the door, and Freedom Contractors affirmatively indicates that it has never done work
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which was not permitted. These facts demonstrate a permit was obtained. Plaintiff is
unable to produce any facts that would demonstrate a permit was not obtained. It is
Plaintiff's burden to do so, and they have not. The fact that no records exist with
Garden City is immaterial in that Garden City has lost or misplaced records from the
time period in question. As such, any absence of the existence of a building permit in
the records of Garden City does not not~1ing to establish Plaintiff's burden of proof on
this issue.
IV.
CONCLUSION

For the above and foregoing reasons, and for those reasons set forth in the
Memorandum in Support of Defendant Prouty's Second Motion for Summary Judgment,
Defendant Prouty's Second Motion for Summary Judgment ought to be granted.
z;;,(-f),

Dated this _u_day of December, 2009.
RINGERT LAW CHARTERED

BY:

-----------David P. Claiborne
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District Judge
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David P. Claiborne
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*
*
*

Case No. CV Pl 0806177

JOHN STEM,
Plaintiff,

DEFENDANT WESLEY C. PROUTY'S
MOTION TO STRIKE RE: AFFIDAVIT
OF MARK HEDGE

VS,

CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.
*
*
*

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of
record, Ringert Law Chartered, and hereby moves the Court to strike the Affidavit of
Mark Hedge executed December 1, 2009.
Good and proper grounds exist to strike said Affidavit for the following reasons:
1.

For the reasons set forth in Defendant Garden City's Motion to Strike;

DEFENDANT WESLEY C. PROUTY'S MOTION TO STRIKE RE: AFFIDAVIT OF
MARK HEDGE -1
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2.

Facially, the Affidavit is defective in that it does not state that its contents

are matters within the personal knowledge of the Affiant, Mark Hedge, which is contrary
to Rule 56(e)
3.

With respect to paragraph 4 of said Affidavit, it impermissibly attempts to

contradict the prior sworn deposition testimony of Mark Hedge, for which there is no
proper grounds to do so and which contraindication is not based upon any newly
discovered facts or evidence
4.

1;

With respect to paragraph 5 of said Affidavit, it contains statements not

relevant to the claims now existing before the Court and which speak more squarely to
issues of common law negligence, for which this Defendant has already obtained
summary judgment;
5.

With respect to paragraph 6 of said Affidavit, the statement is pure

speculation and conjecture in that there is no factual basis for the affiant's indication
that the subject property has never been site engineered to withstand the use of a fork
lift operation;
6.

With respect to the second paragraph 6 of said Affidavit, it is likewise

speculation and conjecture unsupported by any facts in evidence, and further speaks to
common law claims for which this Defendant has already received summary judgment;
7.

With respect to paragraph 7 of said Affidavit, the Affiant is setting forth

new opinion testimony not timely disclosed in accordance with the Court's scheduling

See In re Estate of Keeven, 126 Idaho 290, 298 (an "affidavit which directly
contradicts prior deposition testimony may be disregarded on a summary judgment
motion").
1

DEFENDAI\JT WESLEY C. PROUTY'S MOTIOI\J TO STRIKE RE: AFFIDAVIT OF
MARK HEDGE -2
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orders in this matter, and the expression of these new opinions is not based upon any
newly discovered facts or evidence, and the newly expressed opinions are based upon
assumptions unsupported by any admissible facts.
For the above and foregoing reasons, the Affidavit of Mark Hedge out to be
stricken.

fA

Dated this __t5!!;;ay of December, 2009.
RINGERT LAW CHARTERED

BY

@;;;;:=?-"-(_::::;:::..

/ ~

~iborne

DEFENDANT WESLEY C. PROUTY'S MOTION TO STRIKE RE: AFFIDAVIT OF
MARK HEDGE -3
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CERTIFICATE OF SERVICE

LJt>
7 --

I l1ereby certify that on this
day of December, 2009, a true and
correct copy of the foregoing was served upon all parties listed below by:

()
()

U.S. Mail, postage prepaid
hand delivery

()

Pf-._

express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
James J. Davis
406 W. Franklin Street
P.O. Box 1517
Boise, ID 83701
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
Honorable Michael R. McLaughlin
Dist1·ict Judge
200 W. Front Street
Boise, ID 83702-7300

QT~
David P. Claiborne

DEFENDANT WESLEY C. PROUTY'S MOTIOl'J TO STRIKE RE: AFFIDAVIT OF
MARK HEDGE -4
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DEC O8 2009
JAMES G. REID, ISB #1372
DAVID P. CLAIBORNE, ISB #6579
RINGERT LAW CHARTERED
455 S. Third, P. 0. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

J. DAVID NiWAf~RO, Clerk

0~1l1

Attorneys for Defendant Wesley C. Prouty

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

*
*
*

.JOHN STEM,
Plaintiff,
vs.

CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV Pl 0806177

DEFENDANT WESLEY PROUTY'S
MOTION TO STRIKE AFFIDAVIT OF
JEFFREY BLOCK

*
*
*

COMES NOW the Defendant, Wesley C. Prouty, by and through his attorneys of
record, Ringert Law Chartered, and hereby moves the Court to strike the Affidavit of
Jeffrey Block filed on or about December 1, 2009.
Good and proper grounds exist for the striking of the Affidavit of Jeffrey Block for
the following reasons:
DEFENDANT WESLEY PROUTY'S MOTION TO STRIKE AFFIDAVIT OF JEFFREY
BLOCK - 1
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1.

For those reasons set forth in Defendant Garden City's Motion to Strike;

2.

Facially, the Affidavit is defective in that it does not state that its contents

are matters within the personal knowledge of the Affiant, Jeffrey Block, which is
contrary to Rule 56(e);
3.

With respect to paragraph 21 of the Affidavit, it contains statements that

are speculative, not within the personal knowledge of the Affiant, or which are otherwise
not based upon facts which would be admissible in evidence, thereby making the
assumptions unreliable;
4.

With regard to paragraph 22 of Mr. Block's Affidavit, it is rank speculation

and conjecture in that Mr. Block has no personal knowledge of the original construction
of the subject building, nor is there any source of information available to Mr. Block
indicating that the 1985 original construction included an installation of a concrete pad;
and
5.

With respect to paragraph 23 of Mr. Block's Affidavit, it similarly is rank

speculation and conjecture in that there are no facts that have been developed in this
case demonstrating that the concrete perimeter along Fenton Street was part of the
original 1985 construction.
For these reasons, the Affidavit of Jeffrey Block ought to be stricken.
L?fl,
Dated this o-day of December, 2009.
RINGERT LAW CHARTERED

DEFENDANT WESLEY PROUTY'S MOTION TO STRIKE AFFIDAVIT OF JEFFREY
BLOCK - 2
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CERTIFICATf OF SERVICE

f!>!-

I hereby certify that on this
day of December, 2009, a true and
correct copy of the foregoing was served upon all parties listed below by:

()

()

U.S. Mail, postage prepaid
hand delivery

()

k(

express Mail
facsimile

Douglas W. Crandall
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
Jeffrey T. Sheehan
Attorney at Law
420 W. Main Street, Suite 206
Boise, ID 83702
James J. Davis
406 W. Franklin Street
P.O.Box1517
Boise, ID 83701
Emil Berg
5186 E. Arrow Junction
Boise, ID 83716
Honorable Michael R. McLaughlin
District Judge
200 W. Front Street
Boise, ID 83702-7300

;,---;>I?~
~ .
James G. Reid

DEFENDANT WESLEY PROUTY'S MOTION TO STRIKE AFFIDAVIT OF JEFFREY
BLOCK - 3
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JAMES G. REID, ISB # 1372
DAVID P. CLATBORNE, ISB # 6579
RINGERT LAW CHARTERED
455 Soulh Third Street
P.O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc@ringertlaw.com
Attorneys for Defendant Wesley C. Prouty

lN THE DJSTRlCT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
JOHN STEM,

Case No. CV-Pl-08-06177

Plaintiff,
vs.

AFFIDAVIT OF COUNSEL RE:
PLAINTIFF'S CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT

CITY OF GARDEN CITY, IDAHO and
\VESLEY C. PROUTY,
Defendants.

ST A TE OF IDAHO
COUNTY OF ADA

)
) ss.
)

DAVID P. CLAIBORNE, being first duly sworn upon oath, deposes and states the
following in OPPOSITION to Plaintiff's Cross-Motion for Summary Judgment against Defendant

Prouty.
I.

That I am an individual over the age of eighteen, am a resident of the State ofldaho, and

AFFIDAVIT OF COUNSEL RE: PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT- 1

)

001136

have personal knowledge of the facts set forth herein, believing them all to be true and
correct to the best of my knowledge and belief.
2.

That I am an attorney licensed to practice law in the State of Idaho.

I represent the

Defendant, Wesley C. Prouty, in the above-titled action.
3.

That on behalf of my client, I retained Scott Soule, S.E., a structural eng111eer and
professional engineer licensed in the State ofldaho, as an expert witness in this action for the
Defendant Wesley C. Prouty. Mr. Soule's qualifications as an engineer are set forth in his
cuniculum vitae, a true and correct copy of which is attached hereto as Exhibit A and by this
reference incorporated herein as if set forth in full hereat.

4.

That Mr. Soule conducted study of the facts and circumstances involved in this action, and
reached conclusions and opinions regarding the application of the Uniform Building Code
as it pertains to the addition of an overhead service door to the subject premises in 1994,
which are set forth in detail in a report Mr. Soule authored dated September 15, 2009, a true
and correct copy of which is attached hereto as Exhibit B and by this reference incorporated
herein as if set forth in full hereat.

Yom affiant says nothing further.
c;? .,,

DATED this _O
__ dayof December, 2009.

RINGERT LAW CHARTERED

by~CS>
David P. Claiborne

AF FIDA VlT OF COUNSEL RE: PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT-2

001137

SUBSCRIBED AND SWORN TO before me this'{

day of Decemb

Residing at _ _-;:::;;,
My commission expires: _,_::::::::t.1~~~~~

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on the
following on this gftday of December, 2009 by the following method:
DOUGLAS W. CRANDALL
CRA,.l'iDALL LAW OFFlCE
420 W. Main St., Ste. 206
Boise, Idaho 83702
Telephone: (208) 343-1211
Facsimile: (208) 336-2088
E-Mail: dwc@crandall-law.net
Auomey jrJr Plaintiff

LJ
LJ
LJ
LJ
[><l
LJ

JEFFREY T. SHEEHAN
SHEEHAN LAW OFFICE
420 W. Main St., Ste. 206
Boise, ldaho 83 702
Telephone: (208) 287-4499
Facsimile: (208) 336-2088
E-Mail: esqjeff@aol.com
Attorney for Plaintiff

LJ
LJ
LJ
LJ

U.S. First Class Mail, Postage Prepaid
U.S. Certified Mail, Postage Prepaid
Federal Express
Hand Deli very
[~ Facsimile
LJ Electronic Mail

.JAi\IES J. DA VIS
ATTOR.J\fEY AT LAW
406 W. Franklin St.
P.O. Box 1517
Boise, Idaho 83701
Telephone: (208) 336-3244
Facsimile: (208) 336-3374
E-Mail: jdavis@davisjd.com
Attorneys for Defendant City of Garden City

[_] U.S. First Class Mail, Postage Prepaid
U.S. Certified Mail, Postage Prepaid
Federal Express
[__J Hand Delivery
QSJ Facsimile
Electronic Mail

U.S. First Class Mail, Postage Prepaid
U.S. Certified Mail, Postage Prepaid
Federal Express
Hand Deli very

Facsimile
Electronic Mail

AFFIDAVIT OF COUNSEL RE: PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT-3
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LJ

HON. MICHAEL R. MCLAUGHLIN
DISTRICT JUDGE
200 W. Front St.
Boise, ldaho 83702-7300
Tdephonc: (208) 287-7551
Facsimile: (208) 287-7529
E-Mail: dcmclaum@adaweb.net
Presiding Judge

U.S. First Class Mail, Postage Prepaid
LJ U.S. Certified Mail, Postage Prepaid
LJ Federal Express
L] Hand Delivery
[.}(J Facsimile
[_J Electronic Mail

EMIL BERG
ATTORNEY AT LAW
5186 E. Arrow Junction
Boise, Idaho 83716
Telephone: n/a
Facsimile: n/a
E-Mail: n/a
Auomeyfor Plaimiff

LJ
LJ
LJ
LJ
L~
LJ

U.S. First Class Mail, Postage Prepaid
U.S. Certified Mail, Postage Prepaid
Federal Express
Hand Delivery
Facsimile
Electronic Mail

James G. Reid
David P. Claiborne

AFFIDAVIT OF COUNSEL RE: PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY
JL'DGMENT-4
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EXHIBIT A

AFFIDAVIT OF COUNSEL RE: PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT- 5
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L- CCRE
ENGINEERING

Structural Engineers
3501 West Elder Street, Suite 100
Boise, Idaho 83705
Ph. (208) 386-9170
Fax (208) 386-9076
www.core-engineering.net

SCOTT A. SOULE, P.E., S.E. - STRUCTURAL ENGINEERING
Scott joined Core Engineering, PLLC in December 2008.
He has been providing Structural
Engineering Services in the Boise area since July 1990. His structural engineering background
covers: Seismic analyses and lateral load design, code evaluations and interpretations, remodel
and retrofit design, timber and wood engineered structures, historic structure assessment and
stabilization, military facilities and contracts, retaining structures, constructability reviews, forensic
investigations of existing structures, expert testimony, structural observations, and structural
design of new buildings. Scott's design experience covers a broad spectrum of building types such
as schools, churches, hospitals, commercial, retail, residential, and military structures. He also has
experience utilizing a wide range of construction materials to fit any architectural design including:
concrete, masonry, steel, wood, and light gauge steel.
Scott listens to clients and works with them to create projects as a team. He is creative and able
to solve difficult structural issues while always maintaining buildable designs. He maintains a
philosophy that any engineer can make a building stand up; it takes a good engineer to make a
building just stand up.

EDUCATION:

BSCE - Architectural (Structural) Engineering, August 1986, University of Wyoming.

REGISTRATION:

Licensed
Licensed
Licensed
Licensed
Licensed
Licensed

AF FILIATIO NS:

Member, QBS Chair, and Current President, Structural Engineers Association
of Idaho (SEAi)
Member, American Society of Civil Engineers (ASCE)
Affiliate Member of American Institute of Architects (AIA)

P.E. & S.E., State of Idaho - 6597
P.E. & S.E., State of Utah - 346930-2203
P.E., State of Arizona - 31877
P.E., State of Colorado - 32297
P.E., State of Kansas - 14766
P.E., State of Nebraska - E-8994

PERSONAL WORK Gramercy at Kenai, Meridian, ID •
EXPERIENCE:
8 building, single story retail development; approximately 33,000 SF
Utilized steel moment frame and wood shear wall lateral design.
DL Evans Banks, Nampa, ID•
Two 4,500 SF single story commercial buildings utilizing steel stud
construction, wood roofs and steel moment frame entry design.
City Lofts Condominiums, Boise, ID •
5 story wood frame multi-family residential project.
Dermatology Center of Idaho, Nampa, ID •
Three story wood frame medical building approximately 11,000 SF.
Incorporates roof top garden and plans for future expansion.

001141

Boys and Girls Club, Nampa, ID*
11,000 SF recreation center including Gymnasium and recreation
space, Includes CMU walls and steel roof.
Boise Fire Stations #2 & #10, Boise, ID*
Masonry walls and combination of wood frame and steel rafter roofs
Eagle Fire Stations #2, Eagle, ID *
Masonry and wood frame walls and prefabricated wood roof trusses.
Latah Street Infill Development, Boise, ID *
5 Unit residential development of LEED certified infill housing.
Marine Innovations, United States *
Analysis and design of hillside elevator lifts throughout the country.
G&B Redi-mix Foundations, Idaho *
Seismic analysis and foundation design for two batch plants in SW
Idaho
Lithia Lincoln Mercury, Boise, ID *
Canopy/entry design. Hollow structural steel space frame modeled
using finite element analysis software.
Federal Building Studies, Richland & Spokane, WA *
Completed project development study (PDS) and seismic survey of
these two buildings for the GSA.
First United Methodist Church, Nampa, ID*
Wood frame construction incorporating 35 foot interior vaulted
spaces.
Weapons Release Facility, Gowen Field, ID *
Military support facility for the Idaho Air National Guard. Includes
masonry, pre-cast concrete, steel roof, and bridge crane.
Wood River Middle School, Hailey, ID*
70,000 SF educational faciltiy.
Pre-engineered Metal Building Foundations, Idaho *
Have completed foundation designs for over 50 metal buildings
throughout the state.
Retaining Wall Projects, United States *
Have designed over 250,000 SF of modular retaining wall structures
throughout the United States.

* Projects were completed with a different Engmcenng fim10

Q114 2

EXHIBITB

AFFIDAVIT OF COUNSEL RE: PLAJNTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - 6
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15 Sep 2009
Ringert Law - Chartered Lawyers
Attn: David Claiborne
455 S. Third St.
Boise Idaho 83702

RE:

John Stem v. City of Garden Ci[½ Idaho and Wesley Prouty
Ada County, Idaho Case No. CV-PI-08-06177

Dear Mr. Claiborne,
We have reviewed the materials provided under your cover letter dated September 4,
2009 and applicable passages of the 1994 Uniform Building Code (UBC). We believe
that there are 3 sections of the UBC which address your question as whether the
addition of an overhead door to the subject building would have triggered a code review
of the entire facility. Please allow us to provide reference to those sections and explain
how we would interpret those provisions.
SECTION 109 - CERTIFICATE OF OCCUPANCY
109.1 Use and Occupancy. No building or structure shall be used or occupied
and no change in the existing occupancy classifieation of a building or
structure or portion thereof shall be made until the building official has issued
a certificate of occupancy therefore as provided here

It is our unconfirmed assumption that an original certificate of occupancy was
issued for the original building in 1985 when it was constructed. It is our opinion
that the occupancy classification for the building at that time would have been a
Group F Occupancy as defined in Section 306 of the UBC. The addition of the
overhead door and the subsequent change of use (from laundry to granite
fabrication facility) would not have changed the occupancy classification (still
Group F).

109.2 Change in Use. Changes in the character or use of a building shall not
be made except as specified in Section 3405 of this code.

It is our opinion that there was a change in use the building (regardless of the
addition of an overhead door) when the tenant changed from a laundry to a
granite/masonry fabricator; therefore, we must comply with Section 3405.

001144

SECTION 3405 - CHANGE IN USE
No change shall be made in the character of occupancies or use of any
building which would place the building in a different division of the same
group of occupancy or in a different group of occupancies, unless such
building is made to comply with the requirements of this code for such
division or group of occupancy.
EXCEPTION: The character of the occupancy of existing buildings may be
changed subject to the approval of the building official, and the building may
be occupied for purposes in other groups without conforming to all the
requirements of this code for those groups, provided the new or proposed use
is less hazardous, based on life and fire risk, than the existing use.

No change in the character of occupancy of a building shall be made without a
certificate of occupancy, as required in Section 109 of this code. The building
official may issue a certificate of occupancy pursuant to the intent of the
above exception without certil'ying that the building complies with all
provision of this code.

As we will show in the description of occupancy following, the change in use
from laundry to granite/masonry fabricator does place building in a different
division of the same group of occupancy (Group F). Laundries are under division
1. Moderate-hazard factory, and granite/masonry fabricators are under division
2. Low-hazard factory...
We believe the change of use places the facility in a less hazardous division of
Group F Occupancy and therefore is within the intent of the exception (the
change makes the use less hazardous). This allows the building official to issue
a certificate of occupancy without certifying that the building complies with all
code provisions. We interpret this to mean that there was not a need to
complete a review of the facifity for the new use.

SECTION 306 - REQUIREMENTS FOR GROUP F OCCUPANCIES
306.1 Group F Occupancies Defined. Group F Occupancies shall include the
use of a building or structure, or a portion thereof, for assembling,
disassembling, fabricating, finishing, manufacturing, packaging, repair or
processing operations that are not classified as Group H Occupancies. Factory
and industrial occupancies shall include the following:
Division 1. Moderate-hazard factory and industrial occupancies shall include
factory and industrial uses which are not classified as Group F, Division 2
Occupancies, but are not limited to facilities producing the following:
13. Carpets and rugs, including cleaning.
24. Laundries
Division 2. Low-hazard factory and industrial occupancies shall include
facilities producing noncombustible or nonexplosive materials which, during
finishing, packing or processing, do not involve a significant fire hazard,
including, but not limited to, the following:
2. Brick and masonry.

001145

Although we show these specific uses and what occupancies they would warrant
if the building was to be permitted today, we can't make a guess of how the
original building owners might have represented the intended uses of the
proposed structure or what criteria the city might have used to assign
occupancies when it was built.
We have photocopied applicable pages of the 1994 UBC for your review and attached
them to this letter. We hope this provides the information which you were looking for;
should you have any questions or concerns about this issue, please don't hesitate
contacting us.

Sincerely,
Core Engineering, PIie

s~
Attachments:
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Defendant City of Garden City's Motion to Strike (filed and served by mail on December
4, 2009) should be denied for the following reasons:
Mark Hedge
The City's primary objection to portions of Mr. Hedge's affidavit is that he is a civil
engineer rather than a metallurgist. However, the City has provided no basis for its assertion that
as a civil engineer Mr. Hedge is not qualified to express opinions that the unreinforced hole in
the meter lid made it more susceptible to breaking or that cracks in the lid preexisted the
accident. That issue is not addressed by the precedent cited by the City. With regard to whether
cracks preexisted the accident, the photographs clearly show fracture lines radiating from the
hole. Whether those fractures likely involved preexisting cracks is at least a question of fact that
\vould be a proper subject for Mr. Hedge's expert testimony as a civil engineer.
These points apply equally, of course, to the City's offhand motion to also strike portions
of Mr. Hedge's deposition, which the City does not even bother to specifically identify or cite.
Jeffrey Block
The City appears to be correct that Mr. Block was not previously formally disclosed to
the defendants as an expert witness. As explained in the Affidavit of Douglas W. Crandall
submitted herewith, this was because, after retaining Mr. Block last May, counsel inadvertently
failed to update an expert disclosure list that was provided to the parties under an earlier
Scheduling Order than the one currently operative. As Mr. Crandall's affidavit also describes,
Mr. Block was identified in correspondence to counsel for codefendant Prouty less than two
weeks after being retained. Prouty's counsel replied the next day, confirming an appointment for
Mr. Block to inspect the premises, which reply was also addressed to the City's counsel. Thus,
this regrettable oversight does not involve the egregious circumstance of failure to even obtain or
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disclose an expert after being given numerous opportunities and extensions of time to do so that,
along with other grounds not present here, was the basis for striking the expert's affidavit in
Carnell v. Barker Management, 137 Idaho 322, 48 P.3d 651 (2002), cited by the City. The
extreme sanction requested by the City is not appropriate under these different circumstances.
Furthermore, Mr. Block's affidavit to which the City objects was corroborated by the
testimony of the City's own employee, director of Public Works Robert E. Ruhl, as well as by
Mr. Hedge's affidavit. See Plaintiffs Memorandum of Law in Opposition to Defendants'
Motions For Summary Judgment, pages 12-13.
Finally, the issue is moot as to the City because Mr. Block's affidavit in not even cited in
Plaintiff's argument against the City's motion for summary judgment. See id., pages 17-19.
Wesley Prouty
The City moves to strike the portions of Mr. Prouty's November 5, 2009, deposition,
taken in the related case of Jung v. Prouty, pointing out that the City is not a party to that case
and was not represented at that deposition. Again, as with Mr. Block's affidavit discussed
above, this issue is moot as to the City, because that deposition is not cited in Plaintiffs
argument against the City's motion for summary judgment. See Plaintiffs Memorandum of Law
in Opposition to Defendants' Motions For Summary Judgment, pages 17-19.
The deposition testimony in question was cited only in Plaintiffs argument against codefendant Prouty's motion for summary judgment. Prouty cannot benefit from the City's motion
to strike his own deposition testimony because he is a party to the Jung case and was obviously
both present and represented by counsel at the deposition.
CONCLUSION
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.

For the above reasons, the City of Garden City's motion to strike should be denied in
each and every one of its particulars.
\ \ \

Dated. December 14, 2009.

Respectfully Submitted,

S W. CRANDALL

EMIL R. J3,ERG
Associateli' Counsel
Attorneys For Plaintiff
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I hereby certify that on the 14th day of December, 2009, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
James Davis, Esquire
406 W. Franklin
P.O. Box 1517
Boise, Idaho 83701
A ttorney_for Defendant,
City of Garden Ciry, Idaho

James G. Reid, Esquire
David P. Claiborne, Esquire
455 Third Street
PO Box 2773
Boise, Idaho 83701-2773
Attorneyfor Defendant,
Wesley C Proufy
Allen Ellis
Ellis, Brown & Shiels
707 North gth Street
PO Box 388
Boise. Idaho 83701
f:'acsimile: (208) 345-9564
Allorney for iv/arc Jung

- - - U.S. Mail
- - - Hand Delivered

-x~----,~-

Overnight Mail
Facsimile

U.S. Mail
Hand Delivered
--_,.___ Overnight Mail
Facsimile
---

__.X~-

- - - U.S. Mail

- - - Hand Delivered

Overnight Mail
__,_;x_·__ Facsimile
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WESLEY C. PROUTY

PLAINTIFF'S RESPONSE TO
DEFENDANT WESLEY PROUTY'S
MOTION TO STRIKE AFFIDAVIT
OF MARK HEDGE

Defendants.

PLAINTIFF'S RESPONSE TO DEFENDANT WESLEY PROUTY'S MOTION TO
STRIKE AFFIDAVIT OF MARK HEDGE - Page 1

001159
/

Defendant Wesley Prouty's motion to strike the Affidavit of Jeffrey Block should be
denied for the following reasons:
Paragraph I of Defendant Prouty's motion invokes the "reasons set forth in Defendant
Garden City's Motion to Strike." Plaintiff has separately responded to the City's motion and
likewise incorporates that response here. That response included a discussion of why Prouty
cannot benefit from the City's motion to strike Prouty's own deposition testimony in the Jung
case: Prouty was a party to that case and was represented by counsel at the deposition.
Prouty next objects, in paragraph 2 of his motion, that Mr. Hedge's affidavit does not
state that its contents are within his personal knowledge. In fact, paragraphs 1, 2, 4, and 8 of the
affidavit set forth in detail the personal knowledge, including of the particular facts in this case,
that forms the foundation for the expert opinions expressed by Mr.Hedge. Defendant Prouty
apparently instead wants some sort of uninformative incantation.
Prouty next contends, in paragraph 3 of his motion, that Mr. Hedge's affidavit
impermissibly contradicts his deposition testimony. To the contrary, Mr. Hedge asserts that
Prouty has misstated his testimony and taken it out of context. Mr. Hedge's assertion is
supported by pages 47-49 of his deposition testimony, which were included in Exhibit E to Mr.
Claiborne's Affidavit of Counsel Re: Defendant Prouty's Second Motion For Summary
Judgment. Mr. Hedge also explains, in paragraph 4 of his affidavit, that his opinion that site
inspection and engineering would have been required for installation of the third door is
supported by his review of Mr. Prouty's deposition testimony in the Jung case, which was
subsequent to Mr. Hedge's deposition.
Paragraphs 4 through 7 of Prouty's motion consist of conclusional objections, not tied to
citations of any facts or law, that Hedge's affidavit speaks to issues of common law negligence
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on which Prouty has already obtained summary judgment, lack factual basis, and are
impermissible opinion testimony. Mr. Hedge's opinions are clearly relevant to the existing claim
that Prouty is liable on a theory of negligence per se for violating the requirements of Idaho Code

§ 39-4111. Again, the particular facts that form the basis for Mr. Hedge's opinions are described

in paragraphs l, 2, 4, and 8 of the affidavit, and are supported by the record in this case as
described in Plaintiffs Memorandum of Law in Opposition to Defendants' Motions For
Summary Judgment, especially at pages 11-14. They are not new or different from anything
other than Prouty' s misinterpretations of his testimony.
CONCLUSION
Defendant Wesley Prouty' s Motion to Strike Affidavit of Mark Hedge should be denied.
Dated, December 14, 2009.
Respectfully Submitted,
L LA w OFFICE
I

By:

h ~~

EMILR.BE:Re
Associated Counsel
Attorneys For Plaintiff

PLAINTIFF'S RESPONSE TO DEFENDANT WESLEY PROUTY'S MOTION TO
STRIKE AFFIDAVIT OF MARK HEDGE - Page 3

001161

CERTIFICATE OF SERVICE
I hereby certify that on the 14th day of December, 2009, I caused to be served a trne and
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following:
James Davis, Esquire
406 W. Franklin
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Attorney for Defendant,
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- - - U.S. Mail

James G. Reid, Esquire
David P. Claiborne, Esquire
45 5 Third Street
PO Box 2773
Boise, Idaho 83 701-2773
Attorney/or Defendant,
vVesley C. Prouty

- - - U.S. Mail

Allen Ellis

_ _ _ U.S. Mail
- - - Hand Delivered
Overnight Mail
1
Facsimile

Ellis, Brown & Shiels
707 J\011h 8 th Street
PO Box 388
Boise, Idaho 83701
Facsimile: (208) 345-9564

Allorneyfor Marc Jung

- - - Hand Delivered
-~,--

-----"-

Overnight Mail
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- - - Hand Delivered
- - - Overnight Mail
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--/

~~X~

I

I

I

I
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Attorneys For Plaintiff
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Plaintiff moves the Court for relief from the August 3, 2009, deadline for disclosure of
experts stated in the Notice of Rescheduled Trial, Pretrial and Telephonic Status Conference
entered in this matter on April 6, 2009, with respect to expert witness Jeffrey Block. This motion
is based upon I.R.C.P. 7(b)(l), the Affidavit of Douglas W. Crandall filed herewith, and the
record in this case.
As shown by Mr. Crandall's affidavit and the record, the relevant facts are that, after
retaining Mr. Block last May, counsel inadvertently failed to update an expert disclosure list that
was provided to the parties under an earlier Scheduling Order. As Mr. Crandall's affidavit also
describes, Mr. Block was identified in correspondence to counsel for codefendant Prouty less
than two weeks after being retained, and Prouty's counsel replied the next day, confirming an
appointment for Mr. Block to inspect the premises, which reply was also addressed to the City of
Garden City's counsel. Thus, this regrettable oversight does not involve the egregious
circumstance of failure to even obtain or disclose an expert after being given numerous
opportunities and extensions of time to do so that, along with other grounds not present here, was
the basis for striking the expert's affidavit in Carnell v. Barker Management, 137 Idaho 322, 48
P.3d 651 (2002), cited by the City of Garden City in raising the issue of failure to timely disclose
Mr. Block.
Furthennore, the issue is currently moot as to the City because Mr. Block's affidavit in
not even cited in Plaintiff's argument against the City's pending motion for summary judgment.
See Plaintiff's Memorandum of Law in Opposition to Defendants' Motions For Summary

Judgment, pages 17-19. With respect to co-defendant Wesley Prouty, the facts summarized
above show that Mr. Prouty's counsel was promptly infonned of the role of Mr. Block, even if
there was an inadvertent failure to fonnally disclose.
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Trial in this matter is not scheduled until April 5, 2010.
\ \ \
\

\ \
' '

\ \ \

Dated, December I 4, 2009.
Respectfully Submitted,

(',

CRAN~AL ~ LAW OFFICE

EMILR. BEBG
Associated Counsel
Attorneys For Plaintiff
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U.S. Mail
- - - Hand Delivered
_ _ _ Overnight Mail
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----'+---

U.S.Mail
- - - Hand Delivered
Overnight Mail
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---
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Overnight Mail
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Defendant Wesley Prouty's motion to strike the Affidavit of Jeffrey Block should be
denied for the follov,-ing reasons:
Paragraph 1 of Defendant Prouty' s motion invokes the "reasons set forth in Defendant
Garden City's Motion to Strike." Plaintiff has separately responded to the City's motion and
likewise incorporates that response here. As described in that response, however, the City's
argument with respect to Mr. Block is even less helpful to Defendant Prouty. Mr. Block was
disclosed as Plaintiff's expert in correspondence to counsel for Prouty less than two weeks after
being retained last May, which was nearly three months before the disclosure deadline referred
to in the City's motion. Thus, the violation of the Scheduling Order's deadline was merely a
technical one as to Prouty. As also discussed in Plaintiff's response to the City's motion, Prouty
cannot benefit from the City·s motion to strike Prouty's own deposition testimony in the Jung
case: Prouty was both a party to that case and represented by counsel at his deposition.
Prouty next objects, in paragraph 2 of his motion, that Mr. Block's affidavit does not state
that its contents are within his personal knowledge. In fact, paragraphs 1 through 7 of the
affidavit set forth in detail the personal knowledge, including of the particular facts in this case,
that forms the foundation for the expert opinions expressed by Mr. Block. Defendant Prouty
apparently instead wants some sort of uninformative incantation. This objection by Prouty is
ironic, to say the least, in view of the format of his own submission of the opinion of Scott Soule,
discussed in the Reply Memorandum in Support of Plaintiff's Cross-Motion For Partial
Summary Judgment Against Defendant Prouty, filed at the same time as this response.
Similarly, Defendant Prouty's next objection, in paragraph 3 of his motion, to paragraph
21 of Mr. Block's affidavit, ignores the detailed foundation for the opinion stated in that
paragraph that is provided by the preceding 20 paragraphs of the affidavit.
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Finally, in paragraphs 4 and 5 of his motion, Defendant Prouty objects to Mr. Block's
statements that the concrete pad and perimeter associated with the other two overhead doors in
the complex were constructed in 1985. Defendant Prouty, however, has never offered any
alternative explanation of when the pad and perimeter were constructed and agrees that the
"'original design of the building located at the Premises included two overhead doors along
Fenton Street to allow for a loading area'· and the "original construction of the building at the
Premises included at least one overhead door to allow for loading and unloading of materials,
including with use of a forklift." Statement of Facts Re: Defendant Prouty's Second Motion For
Summary Judgment,~~ 11 and 17. Prouty's attempt to now focus on disputing the collateral
point whether it is established that all of the features associated with those doors were
constructed in 1985 is obfuscation to avoid the evidence that 1) Prouty never did anything to
ensure that a building permit was obtained for construction of the door at 4684 Chinden in 1994,
2) a building permit was required for that construction, 3) if a building permit had been applied
for, site engineering would have been required, and 4) site engineering would have revealed the
misapplication of the water meter cover in this case and resulted in its replacement. The
evidence supporting those points includes not only Mr. Block's affidavit and Mr. Hedge's
affidavit, but the deposition testimony Robert E. Ruhl, Garden City's Director of Public Works
at the time of the accident, and Mr. Prouty himself. See Plaintiffs Memorandum of Law in
Opposition to Defendants' Motions For Summary Judgment, pages 11-14.
CONCLUSION
Defendant Wesley Prouty's Motion to Strike Affidavit of Jeffrey Block should be denied.
\ \ \
\ \ \
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\ \ \
\ \ \
\ \ \
\ \ \

Dated, December 14, 2009.

Associated Counsel
Attorneys For Plaintiff
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INTRODUCTION
Defendant Prouty responds to Plaintiffs Cross-Motion For Partial Summary Judgment
against him by simply incorporating by reference his reply memorandum in support of his own
motion for summary judgment and submitting an affidavit from his counsel that attaches a letter
repo11 from engineer Scott Soule. Those submissions do not create issues of material fact on the
following issues that control this case: 1) Prouty never did anything to ensure that a building
permit was obtained for construction of the overhead door at 4684 Chinden in 1994, 2) a
building permit was required for that construction, 3) if a building permit had been applied for,
site engineering would have been required, and 4) site engineering would have revealed the
misapplication of the water meter cover in this case and resulted in its replacement.
PROUTY'S REPLY MEMORANDUM
Prouty's reply memorandum in support of his own motion for summary judgment
(Prouty's Reply Memorandum) that he incorporates by reference here beings on page 3, after the
Introduction, by disputing whether it is clear the water meter lid that broke here had a load
bearing capacity of only 2,000 pounds. While Prouty quibbles about the strength of the
testimony that the lid could only support 2,000 pounds, it remains uncontroverted that the water
meter lid did not have sufficient capacity for an area where forklifts were operated. See
Plaintiffs Memorandum of Law in Opposition to Defendants' Motions For Summary Judgment,
pages 4-5.
Next, at page 4 of Prouty's Reply Memorandum, he disputes whether the concrete pad
and perimeter associated with the other two overhead doors in the complex were constructed in
1985. Defendant Prouty, however, has never offered any alternative explanation of when the pad
and perimeter were constructed and agrees that the "original design of the building located at the
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Premises included two overhead doors along Fenton Street to allow for a loading area" and the
"original construction of the building at the Premises included at least one overhead door to
allow for loading and unloading of materials, including with use of a forklift." Statement of
Facts Re: Defendant Prouty's Second Motion For Summary Judgment, ,i~) 11 and 17. Prouty's
attempt to now focus on disputing whether it is established that all of the features associated with
those doors were constructed in 1985 is obfuscation to avoid the evidence that 1) Prouty never
did anything to ensure that a building permit was obtained for construction of the overhead door
at 4684 Chinden in 1994, 2) a building permit was required for that construction, 3) if a building
permit had been applied for, site engineering would have been required, and 4) site engineering
would have revealed the misapplication of the water meter cover in this case and resulted in its
replacement. The evidence supporting those points includes not only Mr. Block's affidavit and
Mr. Hedge's affidavit, but the deposition testimony Robert E. Ruhl, Garden City's Director of
Public Works at the time of the accident, and Mr. Prouty himself. See Plaintiffs Memorandum
of Law in Opposition to Defendants' Motions For Summary Judgment, pages 11-14.
Next, at pages 5-7 of Prouty's Reply Memorandum, he contends the evidence does not
show that site engineering would have been required for the installation of the overhead door in
1994. For support of this assertion, Prouty relies entirely on a response from the City of Garden
City to a Request for Admission that admits nothing more than that the City does not always
require site engineering to issue a building permit. This fails entirely to respond to the reasons
described at pages 6-8 and 13-14 of Plaintiffs Memorandum of Law in Opposition to
Defendants' Motions For Summary Judgment why site engineering would have been required in
this case.
Next, at pages 7-8 of Prouty's Reply Memorandum, he contends the construction of the
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overhead door in 1994 did not change "the use of the area where the subject accident took
place." Prouty's contention misperceives the issue as being whether the use of the unloading
area \Vas changed by construction of the door. The issue, however, is instead whether the use of
4684 Chinden, where the door was installed, was changed by the construction. Again Prouty
fails entirely to respond to the reasons summarized at pages 6-8 and 13-14 of Plaintiffs
Memorandum of Law in Opposition to Defendants' Motions For Summary Judgment why there
was a change in use of 4684 Chinden and, consequently, site engineering would have been
required in this case. The use of 4684 Chinden was changed in that the new overhead door made
it possible for the first time to access that premises with forklifts.
Finally, at pages 8-10 of Prouty's Reply Memorandum, he contends there is a lack of
evidence that he failed to obtain a building permit for the 1994 installation of the door at 4684
Chinden. Prouty is attempting, through mere argument, to controvert his own deposition
testimony, which was cited, summarized, and extensively quoted at pages 2-3 of the
Memorandum of Law in Support of Plaintiffs Cross-Motion For Partial Summary Judgment
Against Defendant Prouty.

has also totally failed to address the legal and factual analysis at

pages 10-14 of PlaintilT's Memorandum of Law in Opposition to Defendants' Motions For
Summary Judgment.
LETTER FROM SCOTT SOULE
Aside from incorporating his reply memorandum in support of his own motion, Prouty
relies on a letter from engineer Scott Soule attached to an affidavit from his counsel, David P.
Claiborne. This is a remarkable approach in view of the misguided formalistic objections Prouty
raised to the amdavits of Plaintiff's experts Mark Hedge and Jeffrey Block. Mr. Soule's letter
opinion, which obviously is not a sworn affidavit, is tethered to the facts of this case only by the
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assertion in paragraph 4 of Mr. Claiborne's affidavit that "Mr. Soule conducted study of the facts
and circumstances involved in this action" and the statement in the opening sentence of Mr.
Soule's letter that "We have reviewed the materials provided under your cover letter dated
September 4, 2009 and applicable passages of the 1994 Uniform Building Code." The letter
nowhere establishes familiarity with the specific facts regardtng installation of the overhead door
at 4684 Chinden or ties his opinion specifically to those facts. He simply refers, in the second
sentence of his letter to the "question whether the addition of an overhead door to the subject
building would have triggered a code review of the entire facility." Unlike the other witnesses,
who instead provided sworn deposition testimony or affidavtts, he never discusses the use of
forklifts that the overhead door was to facilitate. Furthermore, the letter states on its first page
that it is founded on "our unconfirmed assumption that an original certificate of occupancy was
issued for the original building in 1985 when it was constructed."
Although the relationship of Mr. Soule' s letter to the facts of this case is unclear - indeed,
at least arguably unintelligible - much of what he says seems more helpful to Mr. Stem than to
Defendant Prouty. He acknowledges "[t]he addition of the overhead door and the
subsequent change of use" and states "[i]t is our opinion that there was a change in use the
(sic) building (regardless of the addition of an overhead door) when the tenant changed

from a laundry to a granite/masonry fabricator; therefore, we must comply with Section
3405" (of the Uniform Building Code). (Emphasis Added). These statements are remarkable

because they are contrary to Prouty's assertion throughout this case, including since receiving
Mr. Soule's September 15, 2009, report, that there has been no change in use of the property
since the original construction in 1985. See, e.g., Reply Memorandum in Support of Defendant
Prouty's Second Motion for Summary Judgment, pages 7-8, and Memorandum in Support of
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Defendant Prouty's Second Motion for Summary Judgment, pages 12-14.
Mr. Soule then seems to say that as a result of the change in use a certificate of
occupancy would still have been necessary, although opining that the change of use placed the
facility in a less hazardous division of occupancy and therefore '·there was not a need to
complete a review of the facility for the new use." Subject to approval from the building official.
He then ends by stating "[a]lthough we show these specific uses and what occupancies they
would warrant if the building was to be permitted today, we can't make a guess of how the
original building owners might have represented the intended uses of the proposed structure or
what criteria the city might have used to assign occupancies when it was built."
In summary, Mr. Soule's letter does nothing for Mr. Prouty with respect to the facts and
issues in this case. Furthermore, Mr. Soule 's opinions are in response to and are based upon the
need for a Certificate of Occupancy. The issue at hand is whether Mr. Prouty applied for and
was given a building permit. Nothing in Mr. Soule's report suggests that Mr. Prouty was
excused from obtaining a building permit. Mr. Prouty must first obtain a building permit. There
was a change of use. The exception Mr. Soul e's relies upon needed approval from the building
official. No approval was requested or completed for the exception to apply as to an Occupancy
Permit.
CONCLUSION
For the reasons stated above, in the Memorandum of Law in Support of Plaintiffs CrossMotion For Partial Summary Judgment Against Defendant Prouty, and in Plaintiffs
Memorandum of Law in Opposition to Defendants' Motions For Summary Judgment, Defendant
Prouty has failed to show a genuine issue of material fact with respect to Plaintiff's cross-motion
for paitial summary judgment. See, e.g., Banner Life Ins. Co. v. Mark Wallace Dixson
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irrevocable Trust,_ Idaho_, 206 P.3d 481, 487-88 (2009), and l.R.C.P. 56(c).
Consequently, Plaintiffs Cross-Motion For Partial Summary Judgment Against Defendant
Prouty should be granted.
Dated, December 14, 2009

Respectfully submitted,

EMIL R. BE
Associated Counsel
Attorneys For Plaintiff
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL Til~JRICT OF THE

5

STATE OF IDAHO, IN AND FOR THE COUNTY/.OF ADA

II

6

7

Case No. CVPI0806177

JOHN STEM,
8
9

Plaintiff,

10

vs.
11

12
13

CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,

MEMORANDUM DECISION RE:
DEFENDANT CITY OF GARDEN
CITY'S MOTION TO STRIKE; AND
DEFENDANT PROUTY'S MOTION
TO STRIKE

Defendants.

14
15

APPEARANCES

16

For Plaintiff: Douglas W. Crandall and Jeff1 ey T. Sheeht.rn of Crandall
Law Office and Sheehan Law Office

17
18
19

For Defendants: James G. Reid and David P. Claiborne of Ringert Clark
Chartered for Wesley C. Prouty; and
James J. Davis, Attorney at Law, for City of Garden City

20

PROCEEDINGS
21

This matter came before the Court on December 15, 2009, on Defendant
22
23

Garden City's Motion to Strike and Defendant Wesley Prouty's Motion to Strike. At the

24

hearing, the parties stipulated to the withdrawal of Jeffrey Block's affidavit. The only

25

affidavit at issue is that of Mark Heqge.

26
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BACKGROUND
This is a personal injury case arising out of a forklift accident on November 29,

2
3

2006.

4

backed a forklift over a water meter cover, causing the cover to break and shatter under

5

the weight of the forklift. The forklift tipped over and fell onto John Stem, the Plaintiff,

6

pinning his leg. As a result, the Plaintiff's leg had to be amputated.

7

On that date, an employee of Custom Rock Tops, Inc., a granite business,

The Plaintiff alleges the water meter cover that shattered was a "light duty"

8

cover, and that the appropriate water meter cover for the area where the injury occurred
9

is a "heavy duty" cover. Asserting negligence under a theory of premises liability, the
10

Plaintiff sued Wesley Prouty, the owner of the property Custom Rock Tops leased for
11
12

its operations, (the "Premises"). On February 18, 2009, the Court dismissed this claim

13

on summary judgment because the Plaintiff did not sufficiently establish all the

14

elements of negligence. However, the Court granted the Plaintiff's request to amend

15

the Complaint to add claims against Mr. Prouty under a negligence per se theory

16
17
18

On February 26, 2009, the Plaintiff filed a Second Amended Complaint, alleging
that Prouty materially changed the use of the portion of the Premises between the
building and Fenton Street when it installed a third additional overhead door in the

19

1990's. Specifically, the Plaintiff alleges Prouty violated Garden City Code Section 6-220

9 and 6-2-17, and I.C. Section 39-41-11. The Plaintiff alleged the permit process would
21
22

have included site engineering, which would have uncovered the inappropriate water

23

meter cover. Since no permit was allegedly obtained, no site engineering was done,

24

and the inappropriate water meter cover remained until the day of accident.

25

The Plaintiff also sued Garden City because it owned the water meter cover that

26
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broke under the weight of the forklift. The Plaintiff asserts Garden City was negligent
2

because the weight capacity of the water meter lid was inadequate to support the

3

weight of a forklift.

LEGAL STANDARD

4
5

Whether to grant or deny a motion to strike is governed by an abuse of discretion

6

standard. Jensen v. State, 139 Idaho 57, 61, 72 P.3d 897, 901 (2003). In reviewing a

7

district court's decision under the abuse of discretion standard, the Idaho Supreme

8

Court considers (1) whether the district court correctly perceived the issue as one of
g

discretion; (2) whether the court acted within the boundaries of such discretion and
10

consistently with legal standards applicable to specific choices; and (3) whether the
11

12
13

court reached its decision by an exercise of reason.

Id. (citing Sun Valley Shopping

Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991 )).
DISCUSSION

14
15

Both Defendants seek to strike portions of the Affidavit of Mark Hedge.

16

1. Defendant Prouty's Motion to Strike

17

Affidavit of Mark Hedge

18

Mark Hedge's Affidavit was signed on December 1, 2009.

The Defendants

19

make the following objections:
20

21

22

(1). The affidavit lacks a statement that its contents are within the personal knowledge

of Mark Hedge.

23

Rule 56 requires an affidavit to be made on personal knowledge, not that it

24

states as much. Therefore, the statements can be each evaluated to determine if the

25

personal knowledge requirement is met.

26
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(2). The statements in Paragraph 4 contradict prior sworn testimony and are not based
2
3

4

5
6
7

8
9

on newly discovered facts or evidence.
Paragraph 4 states:
That following my deposition of this case I have now had an opportunity to
read Wes Prouty's deposition testimony in the case Marc Jung v. Wes
Prouty. In that deposition, specifically, in Mr. Prouty's deposition, page
19, Mr. Prouty, acknowledges that as a result of the 1994 overhead door
addition to 4684 Chinden Boulevard that it would allow use of a forklift to
drive into the interior portion of 4684 Chinden Boulevard. Based on that
information it is my opinion that a site inspection and engineering
would have been required to assure that the use of forklifts could be
used in the area forklifts would have been operating at 4684 C~1inden
Boulevard.

10

The relevant portion of Hedge's deposition testimony, given on April 2, 2009,-

11

provided in support of Defendant Prouty's Second Motion for Summary Judgment,

12

Exhibit E-states:

13

Q. (Mr. Davis): If your firm had been hired to add a third door to this

19

building, is it your opinion that regardless of the prior use, your firm
would have had an obligation to do site inspection?
A. (Mr. Hedge): Just for the door, no.
Q. Just to add the door, no?
A. Just for the door, no. If there was site work associated with it that we
were retained as a civil engineer, yes.
Q. So if you knew, as a civil engineer, that it had been used as a parking
lot and that there was going to be a change of use with the addition of the
door, you somehow have an increased obligation?
--end of deposition excerpt provided to the Court

20

Defendant Prouty uses Hedge's deposition testimony to argue: "Even assuming

21

a building permit was not obtained when the third overhead door was added to the

14
15

16
17
18

22

Premises, there is a lack of facts demonstrating that procurement of a building permit

23

would have resulted in modification of the subject meter lid."

In other words, the

24

Defendant argues that Hedge testified "mere installation of an additional overhead
25
26
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service door would not require site engineering." 1
2

The Plaintiff responds to the Defendant's motion to strike paragraph four by

3

arguing that Mr. Hedge asserts Defendant Prouty misstated his deposition testimony

4

and took it out of context. In pages 47-49, Hedge opines that a civil engineer would

5

have obtained a building permit and reviewed the site, including the pavement area with

6

the water lid, surrounding the new door to ensure it was appropriately engineered for a

7

8
9
10
11
12
13

14
15
16
17
18

19

20

cha17ge in use. Specifically, Hedge stated on pages 47-49:
It's my opinion that Mr. Prouty, upon determining he needed to do
or-desired to do a remodel on the building to add a third drive-up door,
should have done a couple things.
No.1, he should have retained a civil engineer for not only the
design of the structure but to review the aspects of the site based on the
change of use that was proposed.
Change of use is a very important thing, I believe, because in this
instance and in many other instances you take something that was
designed originally for one function and then gets used as another.
In this case the location of the third door that was cut in and the
ramp approaching that was previously a parking lot; and any items outside
of the building that a person is going to alter, because of the change of
use, should have been reviewed to accommodate that new use ....
Primarily what I would have looked at as a civil engineer if retained by Mr.
Prouty in this instance, or any other engineer, I would have hoped that the
standard of care they would have presented as a service to Mr. Prouty
was to look at things such as the slopes coming out of the building.
For instance, if it was to be trucks or-or forklifts coming in and out
of the buildings, you generally want the slopes to be relatively flat with no
abrupt edges and no ramps because of the difficulty in moving heavy
items with a forklift in those conditions.
Additionally, any utility vaults, manholes, anything that was -has-

21
22

23
24
25
26

1 The basic framework of Plaintiff's negligence per se claim is that "if a building permit has been applied
for, site engineering would have been required, which would have revealed the inadequacy of the water
meter lid in question for its application in an area where forklifts operated loading and unloading trucks,
and [Defendant] Prouty would have been required to replace it. Because it was not replaced, the accident
and Mr. Stem's horrendous injuries resulted." This line of reasoning essentially goes to the proximate
cause element of an negligence per se claim, which has the following elements: (1) The statute clearly
defines the required standard of conduct; (2) the statute/regulation must have been intended to prevent
the type of harm the defendant's act or omission caused; (3) the plaintiff is a member of the class of
persons the statute/regulation was designed to protect; (4) the violation is the proximate cause of the
plaintiff's injury. See Ahles v. Tabor, 136 Idaho 393, 395 (2001 ).
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there was an opportunity for something to drive over that should have
been reviewed and potentially modified because of the change in use
from a parking lot to a loading area.

2
3

Additionally, the Plaintiff responds that after his deposition he reviewed the

4

deposition of Defendant Prouty in the Marc Jung v. Prouty case, taken November 5,

5

2009.

6

statement from Prouty appears to be the basis for their expert's change of opinion:

7

8
9

The Plaintiff does not point to any one section of that deposition, however, this

Q. By putting the overhead door in in '94, that allowed 4684 to be used

going in and out of that particular building by way of a forklift? ... would it
have allowed you to take a forklift and drive into the interior of
portion of 4684 by putting the overhead door in in 1994?
A. Yes.

10

The Plaintiff argues this testimony is really a newly discovered fact or new evidence;
11

12
13

hence the need for paragraph four in the affidavit.
The Court will decline to strike paragraph four of Heqge's affidavit for the

14

reasons argued above.

15

testimony. Hedge opined that a civil engineer should have done a site review because

16

of the third door and because it opened into a parking lot and because of the use of

17
18

First, the affidavit does not contradict Hedge's deposition

forklifts. Hedge appears to understand that forklifts would be going in and out of the
third door. Then, later in the deposition, Defense Counsel asked him if a site review

19

would be done if a new door was put in, just a new door. Hedge says no. But, pulling
20

that out of context is somewhat misleading. Thus, the affidavit is generally consistent
21
22

with the deposition, even without having to look at any "newly discovered facts."

23

Additionally, Prouty does speak of access in and out of the third door with forklifts in his

24

deposition in Jung v. Prouty. If this was not clear from the facts as Hedge knew them

25

when he gave his deposition, he likely could further opine in his affidavit.

26
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(3) Paragraph five of Hedge's affidavit contains irrelevant statements speaking more to
2
3

4

5
6

7

common law negligence than negligence per se.
Paragraph five states:
Furthermore, your Affiant is of the opinion that whether or not a site
engineering report would have been completed, the owner, contractor or
engineer installing the overhead door, was obligated to examine the slope
of the door and the area to which the forklift would have been driven
behind Chinden Boulevard, regardless of whether or not the area had
been previously used for loading or unloading of vehicles, by a forklift.

8

Here, the Defendants' point is well-taken. The negligence per se argument the

g

Plaintiff centers on the failure to obtain a building permit. If the building permit would

10

have been applied for, site engineering would have been required. Here, Hedge seems

11

to opine that just by virtue of hiring an engineer/contractor, that engineer/contractor (or

12
13

the owner for that matter) was obligated to do some sort of "site review," irrespective of
any statutory or regulatory requirement.

The statutory violation at the center of this

14

case is the failure to obtain a building permit, in violation of I.C. § 39-4111. 2 Thus, this
15

particular paragraph focuses upon common law negligence.

Either a statutorily

16

17

required building permit was applied or it wasn't; either a site engineering report was

18

required by law in conjunction with the permit process, or it wasn't. Those appear to be

19

the relevant questions for negligence per se, not whether the engineer or contractor,

20

irrespective of the permit process, failed to do what "should" have been done to make

21
22

23

24
25

2 This statute states: "(1) It shall be unlawful for any person to do, or cause or permit to be done, whether
acting as principal, agent or employee, any construction, improvement, extension or alteration of any
building, residence or structure, coming under the purview of the division, in the state of Idaho without first
procuring a permit from the division authorizing such work to be done. (2) It shall be unlawful for any
person to do, or cause or permit to be done, whether acting as principal, agent or employee, any
construction, improvement, extension or alteration of any building, residence or structure in a local
government jurisdiction enforcing building codes, without first procuring a permit in accordance with the
applicable ordinance or ordinances of the local government." I.C. § 39-4111.

26
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the premises safe. The Court will strike this paragraph as irrelevant to the negligence
2

per se claim.

3

( 4) Paragraph 6(a) is pure speculation and conjecture; there is no factual basis for the

4

opinion that the property has never been site engineered to withstand the use of

5

forklifts.

6
7
8
9

Paragraph 6(a) of Hedge's affidavit states:
That the area behind 4684 Chinden Boulevard, in your Affiant's opinion
has never been site engineered to withstand the use of a forklift operation
in that area. The use of the forklift prior to John Stem's accident was
done so in an area, not engineered to withstand the use of forklifts.

10

Here, the Defendants' point is well taken. There is no factual background set

11

forth in the affidavit for this opinion. It appears Hedge is relying on Prouty's deposition

12

in Jung v. Prouty and the whole record in this case, but he is not specific. While he

13

may have the expertise to render such an opinion, he doesn't demonstrate the factual
14

basis for the opinion. The Court will strike this paragraph as lacking a factual basis.
15

(5) Paragraph 6(b) is also speculation and conjecture and speaks more to common law
16
17
18
19

20

21
22

23

negligence than negligence per se.

Paragraph 6(b) states:
That Mr. Prouty's use of the forklift in that area prior to Mr. Stem's
accident and prior to the 1994 modification did not negate the need for
that area to be adequately engineered for the use of forklifts.
Again, the Defendants' point is well-taken. This paragraph is not relevant to whether
Prouty violated a statute and whether that violation proximately caused the Plaintiff's
injuries.

This speaks more to whether Prouty exercised due care.

The question is

24

whether he was required by law to obtain a permit because putting in the door for forklift
25

access was a change of use, and whether as part of that permit process, site
26
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engineering would have been required by Garden City. If this is Hedge's interpretation
2

of the law and the Building Code that would have been required as far as permitting

3

and site engineering then such an opinion focuses on negligence per se.

4

Hedge's opinion as to what ought to have been done, the opinion seems to speak more

5

to common law negligence. The Court will strike this paragraph as irrelevant.

6

(6) Paragraph seven sets forth new opinion testimony not timely disclosed in

7

If this is

accordance with the Court's Scheduling Order; these opinions are not based on newly

8

discovered facts, and are based on assumptions unsupported by admissible facts.
9

Paragraph seven of Hedge's affidavit states:
10
11

12
13

The building at 4688 Chinden had an approximate loading and unloading
area, defined by a concrete pad immediately behind 4688 Chinden
Boulevard. Mr. Prouty, by risking the use of a forklift off of that concrete
pad behind 4684 Chinden Boulevard did not negate the need in 1994 to
both have a building permit applied for and site engineering completed as
a result of the 1994 modification.

14

Again, the Defendants' point is well taken. It is not clear what facts Hedge bases this
15

opinion on. It may be his opinion as to how Garden City would have interpreted the
16
17

Building Code.

Hedge seems to be saying that prior use of the area as a place for

18

forklifts behind 4684 Chinden does not mean that putting in a door with forklift access

19

was not a change of use necessitating a building permit and site engineering. But, it is

20

not clear what he is basing his opinion on and the opinion lacks foundation. The Court

21

will strike this paragraph.

22
23

2. City of Garden City's Motion to Strike
Affidavit of Mark Hedge

24

The Defendant Garden City Uoined by Defendant Prouty) seeks to strike
25

paragraph eight of Mark Hedge's affidavit, which states:
26
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The water meter lid that broke in this case had an unreinforced hole,
apparently to facilitate 'touch reading' of the water meter without the
necessity of removing the lid. This hole weakened the lid and made it
more susceptible to breaking when stressed by a load, as from being run
over by a forklift. The photographs of the lid in this case show that there
were cracks radiating from the underside of the hole, which would have
pre-existed the accident and made it more susceptible to breaking, but
which would not have been seen without removing the lid for inspection.

2
3

4
5

The Defendants argue the second and third sentences must be stricken for
6

several reasons: (1) As a civil engineer but not a metallurgist, Hedge is not a qualified

7

8

expert to opine on whether a hole in a meter lid can make it more susceptible to

9

breaking; (2) the third sentence-that "there were cracks radiating from the underside of

1o

the hole"---does not comport with the evidence, which the Court can see from the

11

photographs; (3) Hedge is not qualified to opine as to whether the alleged cracks

12

predated the accident. Also, it is speculation, and to the extent it is lay testimony, it is

13

not based on any scientific, technical, or other specialized knowledge.

14

The Plaintiff responds that this subject area is generally within the expertise of a
15
I

civil engineer. Specifically, a civil engineer can opine the unreinforced hole in the meter

16
17

18

lid made it more susceptible to breaking and cracks in the lid pre-existed the accident.
The Plaintiff argues that the City has provided no basis for its assertion to the contrary.

19

Whether the cracks pre-existed the accident is a factual question and Mr. Hedge's

20

opinion can assist the trier of fact.

21

The Court determines the admissibility of evidence contained in affidavits and

22

depositions in support of or in opposition to a motion for summary judgment as a

23

threshold question prior to applying the liberal construction and reasonable inferences

24

rule to determine whether the evidence is sufficient to create a genuine issue for trial.
25

Hecla Mining Co. v. Star-Morning Mining Co., 122 Idaho 778, 784, 839 P.2d 1192, 1198
26
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(1992). If an expert's opinion is subject to being stricken at trial, such evidence is not
2

entitled to evidentiary weight in a summary judgment proceeding. Kunz v. Miciak, 118

3

Idaho 130,131,795 P.2d 24, 25 (Ct. App.1990).

4

The district court's determination that a witness is qualified as an expert is

5

discretionary.

6

(1986). An expert is someone who possesses "scientific, technical, or other specialized

7

8

Sidwell v. William Prym, Inc., 112 Idaho 76, 81, 730 P.2d 996, 1001

knowledge [that] will assist the trier of fact to understand the evidence or to determine a
fact in issue." I.R.E. 702; Ryan v. Beisner, 123 Idaho 42, 46, 844 P.2d 24, 28

9

(Ct.App.1992).

A witness may be qualified as an expert due to his "knowledge, skill,

10

experience, training, or education," I.R.E. 702, which is "beyond the competence of the
11
12

average layman or juror." Bean v. Diamond Alkali Co., 93 Idaho 32, 34, 454 P.2d 69,

13

71 (1969). "Formal training or an advanced degree is not essential to qualify a witness

14

as an expert, but practical experience or special knowledge must be shown to bring a

15

witness within the category of 'expert.' "/HG Hosp., Inc. v. Board of Comm'rs, 108 Idaho

16

136, 142, 697 P .2d 1150, 1156 (1985), overruled on other grounds by lntermountain

17

Health Care, Inc. v. Board of Comm'rs, 108 Idaho 757, 762 1 702 P.2d 795, 800 (1985).

18

A witness may be qualified to render opinions about some things but not others. See
19

Garrett Freightlines, Inc. v. Bannock Paving Co., 112 Idaho 722, 733, 735 P.2d 1033,
20

1044 (1987).
21

22

Here, Mr. Hedge's qualifications are set forth in his deposition of April 2, 2009.

23

Hedge is a civil engineer.

24

Engineering from the University of Idaho, but no postgraduate degree. He is a licensed

25

engineer in Nevada, Idaho, Utah, Arizona, Michigan, Colorado, and is applying in

Hedge has a Bachelor's of Science Degree in Civil

26
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Hawaii. He has never stamped engineering drawings in the State of Idaho, but is a part
2

owner of Lochsa Engineering and consults there with staff on Idaho engineering

3

projects. Hedge has completed commercial projects, which include the design of site

4

work associated with the structures. This site work includes parking lots, water, sewer,

5

storm drain, street designs, storm drainage runoff, and some light traffic analysis.

6
7
8

Here, the Court will allow Hedge to opine as to the effect of a hole in the center
of a water meter lid. This likely is within the expertise of a civil engineer who has done
"site work" for commercial buildings. The question of the cracks, specifically whether

9

they pre-existed the accident, appears to be speculative on this record. It is not clear
10

what facts Hedge bases this opinion on.

Therefore, the Court will strike Hedge's

11
12

opinion that the cracks pre-existed the accident.
CONCLUSION

13

14

The Court strikes paragraph five, paragraph 6(a) and 6(b), 3 paragraph seven,

15

and statements in paragraph eight concerning whether the cracks in the lid preexisted

16

the accident.

17

DATED this

;J ~ day of December 2009.

18
19

Ml
AEL McLAUGHLIN
DISTRICT JUDGE

20
21
22

23
24

25
26

3
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3
4

5
6

.Ii
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1
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a
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12
13

15
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455 S 3rd
PO Box 2773
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James J. Davis
ATTORNEY AT LAW
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PO Box 1517
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19
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2
3
4

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

5

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

6
7

Case No. CVPI0806177

JOHN STEM,
8
9

Plaintiff,

10

vs.
11

12
13
14

CITY OF GARDEN CITY, IDAHO, and
WESLEY C. PROUTY,

MEMORANDUM DECISION ON
(1) DEFENDANT CITY OF GARDEN
CITY'S MOTION FOR SUMMARY
JUDGMENT
(2) DEFENDANT PROUTY'S MOTION
FOR SUMMARY JUDGMENT
(3) PLAINTIFF'S CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT

Defendant.
APPEARANCES

15
16
17

18
19

For Plaintiff: Douglas W. Crandall and Jeffrey T. Sheehan of Crandall
Law Office and Sheehan Law Office
For Defendants: James G. Reid and David P. Claiborne of Ringert Clark
Chartered for Wesley C. Prouty
James J. Davis, Attorney at Law, for City of Garden City

20

PROCEEDINGS
21

These matters came before the Court on December 28, 2009 on Defendant
22

23
24
25

Garden City's and Defendant Wesley Prouty's Motions for Summary Judgment and
Plaintiff John Stem's Cross-Motion for Summary Judgment. After hearing argument,
the Court took the matters under advisement.

26
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BACKGROUND
This is a personal injury case arising out of a forklift accident on November 29,

2
3

2006.

4

backed a forklift over a water meter cover, causing the cover to break and shatter under

5

the weight of the forklift. The forklift tipped over and fell onto John Stem, the Plaintiff,

6

pinning his leg. As a result, the Plaintiff's leg had to be amputated.

7

On that date, an employee of Custom Rock Tops, Inc., a granite business,

The Plaintiff alleges the water meter cover that shattered was a "light duty" cover

8

and that the appropriate water meter cover for the area where the injury occurred is a
9

"heavy duty" cover.

Asserting negligence under a theory of premises liability, the

10

Plaintiff sued Wesley Prouty, the owner of the property Custom Rock Tops leased for
11

12

its operations, (the "Premises"). On February 18, 2009, the Court dismissed this claim

13

on summary judgment because the Plaintiff did not sufficiently establish all the

14

elements of negligence. However, the Court granted the Plaintiff's request to amend

15

the Complaint to add claims against Mr. Prouty under a negligence per se theory

16

17
18

On February 26, 2009, the Plaintiff filed a Second Amended Complaint, alleging
that Prouty materially changed the use of the portion of the Premises between the
building and Fenton Street when it installed a third additional overhead door in the

19

1990's. Specifically, the Plaintiff alleges Prouty violated Garden City Code Section 6-220

9 and 6-2-17, and I.C. § 39-41-11. The Plaintiff alleges the permit process would have
21
22

included site engineering, which would have uncovered the inappropriate water meter

23

cover. Since no permit was allegedly obtained, no site engineering was done, and the

24

inappropriate water meter cover remained until the day of accident.

25

The Plaintiff also sued Garden City because the city owned the water meter lid

26
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that broke under the weight of the forklift.
2
3
4

5

negligent in maintaining the lid over many years, which had an inadequate weight
capacity for an area with forklift use.
Both Defendants now bring Motions for Summary Judgment. The Plaintiff has
also filed a Cross-Motion for Partial Summary Judgment.

6

7

The Plaintiff asserts Garden City was

LEGAL STANDARD

Summary judgment will be granted only "if the pleadings, depositions, and

8

admissions on file, together with the affidavits, if any, show that there is no genuine
9

issue as to any material fact and that the moving party is entitled to a judgment as a
10

matter of law." I.R.C.P. 56(c). When considering a summary judgment motion, the trial
11
12

court must construe the record liberally in favor of the non-moving party and draw all

13

reasonable factual inferences in favor of such party. Bear Lake West Homeowner's

14

Assoc. v. Bear Lake County, 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The

15

motion will be denied if conflicting inferences may be drawn from the evidence or if

16

reasonable people might reach different conclusions. Parker v. Kokot, 117 Idaho 963,

17

793 P.2d 195 (1990).

18

The initial burden of establishing the absence of a genuine issue of material fact
19

rests with the moving party. Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 531,
20

887 P.2d 1034, 1038 (1994 ).

If the moving party meets that burden, the party who

21
22

resists summary judgment has the responsibility to place in the record before the court

23

the existence of controverted material facts that require resolution at trial. Sparks v. St.

24

Luke's Reg'/ Med. Ctr., Ltd., 115 Idaho 505, 508, 768 P.2d 768, 771 (1988).

25

resisting party may not rely on his pleadings nor merely assert the existence of facts

The

26
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which might support his legal theory. Id. He must establish the existence of those facts
2

by deposition, affidavit, or otherwise. Id.; I.R.C.P 56(e). A mere scintilla of evidence or

3

a slight doubt as to the facts is not sufficient to withstand summary judgment.

4

Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730 P.2d 1005, 1007 (1986). In other

5

words, there must be evidence on which a jury might rely. Petricevich v. Salmon River

6

Canal Co., 92 Idaho 865, 871, 452 P.2d 362, 368 (1969). Moreover, the existence of

7

disputed facts will not defeat summary judgment when the plaintiff fails to make a

8

showing sufficient to establish the existence of an element essential to his case, and on
9

which he will bear the burden of proof at trial. Pounds v. Denison, 120 Idaho 425, 426,
10
11

816 P.2d 982,983 (1991).
DISCUSSION

12
13

1. Defendant Prouty's Motion for Summary Judgment

14

This is a negligence per se action turning on (1) whether a building permit was

15

required and obtained by Defendant Prouty for the 1994 installation of a third door; and

16

17

(2) whether site engineering would have occurred in conjunction with that permitting
process. The Plaintiff alleges that Prouty failed to obtain a building permit and therefore

18

no required site engineering was done.

Because of that failure to comply with the law,

19

the defective water lid was never discovered and remained in place until the accident.
20
21
22

Prouty seeks summary judgment arguing (1) there is a lack of any facts
demonstrating he failed to get a building permit when the third overhead door was

23

installed at the Premises; and (3) even assuming that a building permit was not

24

obtained, there is no evidence that site engineering would have been required by

25

Garden City.

26
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The Plaintiff responds there is no evidence in the record Prouty obtained a
2

building permit; at a minimum, there is a genuine issue of material fact as to that issue.

3

In addition, the Plaintiff asserts that Garden City would have required site engineering

4

as part of the permit process for the installation of a third door on a commercial

5

building; thus there is a genuine issue of material fact as to this issue.

6

Analyzing the record in a light most favorable to the Plaintiff, the Court finds

7

there is a genuine issue of material fact regarding whether Prouty obtained a building

8

permit and thus discharged his obligations under the Garden City Code and I.C. § 39-

g

4111. The record contains conflicting evidence on this issue. On one hand, Prouty
10

states he did not personally obtain a building permit. Neither does Garden City have a
11

12

record of a building permit being obtained, although some records have been lost. On

13

the other hand, there is evidence Larry O'Leary of Freedom Contractors may have done

14

the work and that he would have obtained a building permit. On this record, the Court

15

declines to grant summary judgment on the issue of whether the Defendant obtained a

16

building permit.

17
18

Additionally, the Court finds there is a genuine issue of material fact regarding
whether Garden City would have required site engineering in conjunction with the

19

permitting process. Plaintiff's expert, Mark Hedge, states in his affidavit:
20
21

22
23

24
25

That following my deposition of this case I have now had an opportunity to
read Wes Prouty's deposition testimony in the case Marc Jung v. Wes
Prouty. In that deposition, specifically, in Mr. Prouty's deposition, page
19, Mr. Prouty, acknowledges that as a result of the 1994 overhead door
addition to 4684 Chinden Boulevard that it would allow use of a forklift to
drive into the interior portion of 4684 Cl-linden Boulevard. Based on that
information it is my opinion that a site inspection and engineering would
have been required to assure that the use of forklifts could be used in the
area forklifts would have been operating at 4684 Chinden Boulevard.

26
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Prouty responds that Garden City stated in response to a Request for Admission that:
2

3
4
5

A building permit would have been required to install an overhead door in
1994. Defendant City of Garden City, Idaho's role in issuing the building
permit is not to determine whether site engineering was required under
the applicable Uniform Building Code. The extent to which site
engineering is required to safely design for the installation of an overhead
door is a matter of engineering judgment. Defendant City of Garden City,
Idaho did not specifically require site engineering to issue a building
permit.

6
7

Based on this conflicting evidence, the Court finds there is a genuine issue of

8

fact as to whether site engineering would have been performed in conjunction with the

9

permitting process.

10
11
12

In conclusion, because there are genuine issues of material fact, the Court
denies Defendant Prouty's Motion for Summary Judgment.
2. Defendant City of Garden City's Motion for Summary Judgment

13

Defendant City of Garden City seeks summary judgment because there is no
14

evidence in the record that Garden City breached a duty owed to the Plaintiff. The
15

Plaintiff responds there is ample circumstantial evidence that the meter reader should
16
17

have realized over twelve years of reading the meter that it was inappropriate for use in

18

an area where forklifts would drive over it.

Additionally, according to Plaintiff's expert

19

Mark Hedge, drilling a hole in the lid to facilitate meter reading weakened the lid, and

20

may have in part led to the lid breaking under the weight of the forklift.

21

Idaho law is clear that a public utility's liability arises from ordinary negligence,

22

not premises liability. See Hansen v. City of Pocatello, 145 Idaho 700, 703, 184 P.3d

23

206, 209 (2008). The elements of negligence are a "(1) ) a duty, recognized by law,

24

requiring the defendant to conform to a certain standard of conduct; (2) a breach of
25

duty; (3) a causal connection between the defendant's conduct and the resulting
26
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injuries; and (4) actual loss or damage." Id. at 702, 184 P.3d at 208. The parties do not
2

dispute that Garden City owned the lid and had a duty to maintain the water meter,

3

including the water meter lid, in a "reasonably safe condition."

4

whether Garden City breached this duty.

Id.

The question is

5

Specifically, Garden City argues there is a lack of evidence that the city was

6

aware of the rated capacity of the lid prior to the accident. According to the Plaintiff's

7

expert Mark Hedge, the only event that would have put Garden City on notice that the

8

lid was inappropriate would have been the meter reader observing forklift use in the
9

area around the lid. Because there is no evidence in the record that the meter readers
10

for Garden City ever noticed forklifts near the lid or that Garden City actually knew the
11

12

rated capacity of the lid was appropriate for parking lots but not for forklift loading

13

zones, Garden City argues summary judgment is appropriate.

14

asserts that there is no evidence Garden City drilled a hole in the lid or that a hole in the

15

lid would have weakened the cover. Garden City points to this language in Hansen v.

16

City of Pocatello:

17

18
19

20
21

22
23

24
25

Further, Garden City

Hansen had the obligation of showing that her injuries were caused by the
negligence of the City. Under the facts of this case, she would be required
to prove that the city employee negligently left the lid of the water meter
askew when he read the water meter nine days before her accident.
Although there was no direct evidence that he did so, Hansen argues that
the happening of the accident itself gives rise to an inference that he left it
askew. Another explanation is that someone else left the lid askew, since
the water meter was located on a public sidewalk and its lid was not
difficult to remove. Hansen cannot point to any evidence indicating that
one explanation is more plausible than the other. Because Hansen
presented no evidence that would remove this issue from the realm of
speculation, we conclude that the district court properly granted summary
judgment.
145 Idaho at 703-04, 184 P.3d at 209-10.

26
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The Plaintiff responds that there is enough circumstantial evidence that over
2

twelve years a meter reader had to have seen forklift use in the area. Additionally,

3

there is expert testimony that an unreinforced hole in the lid would have weakened it.

4

The Court finds there is a genuine issue of material fact on the issue of

s

negligence. While there is no direct evidence a meter reader actually saw forklifts in

6

the area, there is evidence forklifts were being used regularly in the area of the lid.

7
8

There is evidence a water meter reader from Garden City read the meters once a
month and that one of his duties was to inspect the lid for damage. Garden City admits

9

that the lid was inappropriate for the area. "Reasonable minds could differ regarding
10

which inferences to draw from the above evidence." Baccus v. Ameripride Services,
11
12

Inc., 145 Idaho 346, 353, 179 P.3d 309, 316 (2008). This case is distinguishable from

In Hansen, the plaintiff asserted the "happening of the accident itself gives

13

Hansen.

14

rise to an inference" of negligence. 145 Idaho at 704, 184 P.3d at 210. Here, there is

1s

some circumstantial evidence that Garden City, in the course of reading the meters and

16

inspecting the lids, would have become aware of the fact that the lid was inappropriate

17
18

for the area. This is a question for the trier of fact. Likewise, the issue of whether the
hole in the lid would have weakened it is a question of fact. There is evidence in the

19

record from Plaintiff's expert that such a hole would weaken the lid.
20

In conclusion, because there are genuine issues of material fact, the Court
21
22

23

denies Garden City's Motion for Summary Judgment.
3. Plaintiff's Cross-Motion for Partial Summary Judgment

24

The Plaintiff seeks partial summary judgment on the issue of Prouty's liability to

25

the Plaintiff on his negligence per se claim. Focusing on Prouty's alleged violation of

26
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I.C. § 39-4111, the Plaintiff contends there is not even a "scintilla of evidence to create
2

a genuine issue of fact regarding whether Mr. Prouty performed his responsibility to

3

obtain a building permit."

4

obtained a permit, the Plaintiff contends there is no genuine issue of material fact that

5

he failed to comply with the statute.

6

7
8

Therefore, based on a lack of evidence Prouty in fact

For the reasons stated above in regard to the Defendant Prouty's Motion for
Summary Judgment, the Court finds there is a genuine issue of material fact going to
whether Prouty obtained a permit. There is evidence pointing both ways on this issue.

9

This is a question of fact. Therefore, the Court declines to grant the Plaintiff's Cross10

Motion for Partial Summary Judgment.
11
12
13
14

CONCLUSION

The Court DENIES the Defendants' Motions for Summary Judgment and
DENIES the Plaintiff's Cross-Motion for Partial Summary Judgment.

15

16
17
18

;MICHAEL McLAUGHLIN
DISTRICT JUDGE
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RINGERT LAW CHARTERED
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Boise, ID 83701-2773
Fax: 342-4657
James J. Davis
ATTORNEY AT LAW
406 W Franklin St
PO Box 1517
Boise, ID 83701-1517
Fax: 336-3374
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Clerk of the District Court
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